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District of Pennsylvania : to wit. 

Be it remembered. That on the eighth day of July, m the thirty-second 
Year of the Independence of the United States of Amenca^ A. D. 1807» 
William P. Farrand of the said District, hath deposited in this Office, the 
Title of a Book, the Right whereof he claims as Proprietor, in the words 
following, to wit : 

« Admiralty Dcciajons in the District Court of the United States, for the 
<« Pennsylvania Dls^ct, by the Hon. Richard Peters: comprising also 
<< some Decisions in'tiie same Court, by the' late Francis Hopkinson, esq. 
" To which are adde&Cases determined in other Districts of the United 
* J States. With an Aj||endix, containing — ^Thc Laws of Olcron.— The 
<' Laws of Wi8buy.-^'J|i« Laws of the Hanse Towns.— The Marine 
, *« Ordinances of Louis XIV. — A Treatise on the Rights and Duties of 
/ " Owners, Freighters, and Masters of Ships, and of Mariners : and, The 
'« Laws of the United State* relative to Mariners. In Two Volumes. 
«*Vol.I." ..._-. 

In Confarxnity^ the Act of the XSongress of the United States, intituled, 
«< An Act for the Encouragement of Learning, by securing the Copies of 
Maps, Charts, and Books, to the Authors and Proprietors of such Copies 
during the times therein mentioned," and also, to the Act, entitled <' An 
Act supplementary to Act, entitled " An Act for the £ncoyi||||AQent of 
Learning, by securing the Copies of Maps, Charts, and B&ksAo the 
Authors and Proprietors of such Copies during the times therein ^^tion- 
ed," and extending the Benefits thereof to th^ Arts of designing, engraving 
and etching historical, and other Prints." ^ 
(L. S.) D. CALDWELL, 

Ckrk^the IHitrictofFermtybwnia. 
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PREFACE. 



THE following Cases are considerec 
of publication as additions to the limited 
knowledge, on the important subjects of the 
found in 'the library of the lawyer. The c 
in the District Court of Pennsylvania, w 
hoped, be highly useful to the Bar, and to tl 
bers of the commercial community. In a 
extensive and multi&rious business, many 
the same kind have been decided; -but tht 
has included none in this work, save dioS' 
are considered necessary to establish, imj 
elucidate general principles. Many of tl 
are taken from the records of the court, an 
are copied verbatim from tlie judge^s notes, l 
he has added annotations. Originally inten 
to refresh his memory, and to preserve un 
of decision, and not for publication, in the 
the names of the counsel engaged in the ci 
well as many of die authorities on which pa 
decisions are founded, and the periods wl 
were given, have been omitted; but ev 
cumstance necessary in the statement of e 
is detailed mth careful attention. Altho 
oinission of the autliorities which were citt 
different cases, is a circumstance to be regre 
it will requne no great labour to trace the p 
ivhich arc decided in them to the most res 
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^nkem i^r^i^r the cases pre not ne^ii^;^an4 ^ ^^^ 
terminations necessalaly founded dh A* b^^'^op^ ^^ 
nion their circumstances appeared to warrant. 

The Decisions are confined to the admiralty side 
of the court with a few exceptions. Those in the 
exchequer or revenue^ criminal and common law 
sides are omitted, as not comprised in the objects 
of this publication. The cases of sahage and ma* 
riners^ contracts will be found particularly wefi|l as 
containing more extended views of the principles 
which regulate and expound them, than will be 
found in any work in our possession. To the 
counsel who practice in the court they are essen* 
tially necessary, as they are the established law of 
the court, and will so continue until altered on ap« 
peal. From some of them, and the most im* 
portant, appeals have been entered, and the decrees 
appealed from have been oQi^rmed by the superior 
court. The greater part of the others have been 
acquiesced in through a course of fifteen years, du- 
ring which the present district judge has presided 
in the court. To merchants they will be useful 
guides to conduct them in many intricate, and too 
often vexatious, parts of their daily business and 
general affairs. From them they will receive infor- 
Illation on points which have been passed over in 
silence by the laws of the United States for the regu- 
lation of seamen, and which consequently have been - 
left for their determination to the usages of com- 
mercial nations, and to the principles of general ma^ 
ritime law. Inferior magistrates, in whom, in the 
absence of the district judge, authority^ by the laws 
of the United States is vested, to examine into the 
complaints of se9men, M'UI find in this selection the 
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iafbrtMtiMriM^esftry to assist them in these prdi- 
iBawrf'Biquikies.. 

I 

N 

Throughout the United States the Editor trusts 
this work 1^' be held in some estimation. The 
cdurtii of the different districts, deriving their authd- 
rity^from the same sources and subjected in their 
determinations to the same laws, should preserve if 
possiMe, a uniformity of decision. It has afforded 
much satisfaction to him to find from the few cases 
decided in other states which have come into his 
• possesion, that this uniformity does in a great mea- 
sure prevail, and he hopes the present publication 
will increase it. ' 

By the exertions of some of his friends in neigh- 
boiiring states, the Editor has been enabled to in- 
chide in this publication some important and useful 
determinations, particulaity those of the late Judge 
Winchester of the Maryland district. It would have 
been* a pleasing task for him to have collected the 
decisions on admiralty subjects from other parts of 
the union, but his professional engagements denied 
him the opportunity. To a future, but he hopes 
no distant period, he has consented to defer it. 

He confidently trusts thdt the cases from the 
notes of the late Judge Hopkinson will be highly 
estimated by all who tead them ; and he thus pub- 
licly tenders his acknowledgments to Mr. J. Hop- 
kinson for these valuable additions to his collec- 
tions. The principles on which these cases were 
decided, are those which have been uniformly- 
adopted l^ the present judge of the Pennsylvania 
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district, and which claim as authority llie best Ti^i*. 
ters on civil and admiralty law. . .• 

At the request of many of his friends, the Edi- 
tor has. added, as an appendix to each Volume of the 
wbtk^ the maritime laws which are acknowledged 
as authority by most of the commercial nations of. 
Europe, and some of which have been recognized as 
3Uch by our own courts. "A Treatise oa the Rights 
and Duties of Owners, Freighters, and Masters of 
Ships, and of Mariners," as they have been ascertain-* 
ed and determined in* Great Britain, is also included. 
By the lawyer these jviU be received as a valuable 
and interesting addition to his stock of professional 
knowledge; and the American merchant will ob- 
tain much satisfaction, as well as advantage, fix)m 
an acquaintance with the maritime codes of those 
countries with which he enjoys an extensive and 
frequent commercial intercourse. If to the legis- 
lator they should furnish any information which 
may be employed in the improvement of our mari. 
time regulations, the editor will be amply compen- 
isated for having brought them into his notice. 

< 

The laws (and the treatise, &fr.) have been ex- 
tracted from a work of some celebrity, entitled 
" Sea Laws,'' but it has not been deemed proper 
to insert them without a previous careful compari- 
scMi with such other copies of the same laws as 
could be commanded. The variance between the 
copies has been carefully noted, and references to 
di£^nt maritime laws on the same subjects have 
been added. The laws of the United States rela- 
tive to seamen are included in the Appendix, and 
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some explanatory notes are added on the law first 
enacted by congress on this subject. 

While the Editor doe? an act of justice to his 
much respected parent, by acknowledging that to 
hiiB he is indebted for almost every one of the not^s 
on the Admiralty Decisions, he also claims the 
light to express his gratitude for the frequent and 
useful assistance he has received from him in other 
parts of his undertaking. Indeed for himself he 
expects no other merit from the work, than that 
which he may derive from the labour of collecting 
the materials and preparmg them for the press. 



Richard Petbrs, jun. 



Jult/y 1807. 
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MECSBE, 



THIS is a case, in wMch the general prin- 
ciples are stated in the proceedings and exhibits. 
There are some cificumstances^ however, clearly as- 
certained by those exhibits,t which I ^all have oc- 
casion, to nnentioa m the cox^^seof the observations 
I shall make on the merits hereafter. The libel com:- 
plains of the iUegnS catpture'of the tikibp George, and 
her caf^f the property of the ttidknt, then and now 



ft  The jurisdietion of tljc district courts, in the sevetal 
branches of judiciary authority allptteid to them, is assigned by 
the 9^ section of tbOr^^ Act' to e9tadli»h the Judicial Courts of the 
UnilfidSfatea" yoH i, luawS) U. S. page 53. The words, im- 
portant to thi;^ question are.r.....'^ and shall also have exclusive ori' 
^^gincd cogrdzartce qf g& civil causes of ddmraUy and maritime 
^^ jurisdiction** 

t O&a careful examination of the record in this case, I find 
ihat an the facts, materiali to this question are stated in the 
decree.-— JS. ^ 

VOL. I. ' >» 



Aneatralves* 
sel captured 
by a privateer 
during the 
American 
war, and con* 
demned in 
the court of 
admiralty of 
New Jersey. 
By the Court 
of Appeals of 
the U. S. con« 
demnation re- 
versed, and 
restitution, 
but not da- 
mages, order- 
ed. Carson, 
one of the 
owners of the 
privateer, re- 
sided in Penn- 
sylvania. The 
District Court 
of Pennsylva- 
nia* has juris- 
diction over 
the case, and^ 

sastained the 
suit against 
the executors 
of one of the 
owners of the 
capturing pn* 
nteer. 
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a subject (rf Homnd, duriug the bte war, to wit, 
in Juljr 1778, by Ae schooner privateer Addition, 
Moses Griffin, commander, belonging to the t^ta- 
tor Joseph Carson, and others, who are ilamed in the 
answer of Joseph Carson, in his life timt. It is al- 
leged, On the part of the res^n^nts, that the ves- 
sel captured was employed in carrying goods, be- 
longing to the sub|ect»of Great Britam^ contrary to 
the regulations and laws of the then congress. They 
rely dn the libel and condemn^on i& the state Coutt 
of admiralty of New Jersey.. ..The verdict erf the 
jury, ascertaining the facts, knd fte condenmgtioii 
by the court, and order of aale and for payment of 
nett proceeds to the captors....The sale of the ves- 
sel and cargo mt vcndtie, and the monies being re- 
ceived by tli^ marshal of Ibe court, in Whose hands, 
kis s^, tiiiqr now.renisSb, in depreciated paper, 
not having been dii$ti%uted to aod amoi6g the cap- 
tors, and of course the jnespondents, or their tes- 
tator, received, no pajpt thereof; and therefore ttey 
allege that the tnarshttl^ only is charg^ble to the 
libellabt, and not the respondents or the tested 
tdr. They insist that Utert Trt» probable cause of 
smun^/and therefore the icaptors are not answera- 
ble in damages. They also plead an abatement to 
the jurisdidtiQii of the court, because they assert that 
the subject of prize or no prize belongs to the a<J- 
miralty of New Jersey, and not to this court, which 
has no cognizance of the question, nor has it power 
te effectuate its judgment against executors. On 
the part of the executors, particularly, to answer 
was put in denying their being chargeable for the 
torts of the testator, which as well as their come-^ 
quences die with his person. But, on aii ^xplm^- 
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tk)n on the beshaif of th^Hbella«l^ that he claimed no 
daBi^es for the tort pierely; aa a tort, but sou^t 
fff restitution of hi$ pr€|>erty only, thi$ point waa 
abandoned, by the advocates for the respondents. 
The libelknt, to repd this defence, and denying in 
the usual fortii the facts 9s stated, ^ts forth the re* 
versa} of &e judgmeiAof the court of Jersey by the 
court of^Appeals of the United Stateju on the 23d of 
l)eceml?er, 1780, which contains a direction to the 
latter court to nfiake restitution of the property with 
costs but Qot daniages. They alsp join issue oa 
the point of jurisdictk>n;. and di^tiaguif^ between a 
suit coiniifienced in the life-time of the testator, and 
one brought, in the first instance, agamst the exe* 
cuton Five points were made by the advocates 
for the respondents..,. 

1. The tort dyingwith the pcrawip. 

2. The jurisdiction of this court is not compe- 
teiit, as it is nol a priae* cotnt. 

' 3 and 4. If a prize court, yet, as the cause orii» 

*ginally attached in the court of Jeri^ey, that was 

the only court jui which the consequences are.cog** 

tuzable ; and is akme oompeteirt to effectuate the 

decree of die court of appeals. . 

. 5* A capture with probable cause is not a sub- 
ject of action (at damages. . 

The first point being waved brings the question 
to the competency of jurisdjcdon, which, ki order as 
well as necessity, should be the first point consi- 
dered, because, if the court has no jurisdiction, it 
is nugatory to enquire into the merits of the cause. 

On this point, as it first streck me, I confess I 
had doubts. The account given by lord Mansfieldl 
4of the arranfirement of die court ^ admiralty m 
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District of Pennsylvania : to wit. 

Be it remeinbeired, That on the eighth day of July, iii the thirty-second 
Year of the Independence of the United States of America^ A. D. 1807» 
William P. Farrand of the said District, hath deposited in this Office, the 
Title of a Book, the Right whereof he claims as Proprietor, in the woids 
following, to wit : 

*' Admiralty Decisions in the Distnct Court of the United States, for the 
<< Pennsylvania Disf^rict, by the Hon. Richard Peters: comprising also 
<< some Decisions in the same Court, by the' late Francis Hopkinson, esq. 
*' To which are addedTjCases determined in other Districts of the United 
*^ States. With an -A^endix, containing — ^The Laws of Oleion.— The 
*• Laws of Wisibuy.-iJ'j||e Laws of the Hanse Towns.— The Marine 
, *« Ordinances of Louis XlV. — A Treatise on the Rights and Duties of 
.' " Owners, Freighters, and Masters of Ships, and of Mariners : and, The 
" Laws of the United State* relative to Maariaers. In Two Volumes. 
*' Vol.1." ,_,.- 

In Conformity to the Act of the <Gongress of the United States^ intituled, 
« An Act for the Encouragement of Learning, by securing the Copies of 
Maps, Charts, and Books, to the Authors and Proprietors of such Copies 
during the times therein mentioned," and also, to the Act, entitled « An 
Act supplemenury to Act, entitled " An Act for the Encoyillmaent of 
Learning, by securing the Copies of Maps, Charts, and B&ks Jto the 
Authors and Proprietors of such Copies during titie times therein i^lention- 
ed," and extending the Benefits thereof to th^ Arts of designing, engraving 
and etching historical, and other Prifits." y 
(L. S.) D. CALDWELL, 

Cto'kqf^thc DtitricttfBenntylwnia. 
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THE following Cases are considered worthy 
of publication as additions to the limited stock of 
knowledge, on the important subjects of them, to be 
found in the library of the lawyer. The decisions 
in the District Court of Pennsylvania, will, it is 
hoped, be highly useful to the Bar, and to the mem- 
bers of the conunercial community. In a court of 
extensive and multifarious business, many cases of 
the same kind have been decided; -but the Editor 
has included none in this work, save those which 
are considered necessary to establish, impress, or 
elucidate general principles. Many of the cases 
are taken from the records of the court, and others 
are copied verbatim from tlie judge's notes, to which 
he has added annotations. Originally intended only 
to refresh his memory, and to preserve uniformity 
of decision, and not for publication, in these notes 
the names of the counsel engaged in the causes, as 
well as many of tlie authorities on which part of the 
decisions are founded, and the periods when they 
were given, have been omitted; but every cir- 
cun^tance necessary in the statement of each case 
is detailed with careful attention. Although the 
omission of the autliorities which were cited in the 
different cases, is a circumstance to be regretted, yet 
it will require no great labour to trace the principles 
nvhich are decided in them to the most respectable 
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^pkeys i^r^^erw cases pre pot newj^af)4 tiac ^e^. 
terminations nede^Sakily 'funded oh tM b&Kc^ ^^ 



nion their circumstances appeared to warrant. 

The Decisions are confined to the admiralty side 
of the court with a few exceptions. Those in the 
exchequer or revenue^ criminal and common law 
sides are omitted, as not comprised in the objects 
of this publication. The cases of salvage and ma- 
riners* contracts will be found particularly useful as 
containing more extended views of the principles 
which regulate and expound them, than will ht 
found in any work in our possession. To the 
counsel who practice in the court they are essen- 
tially necessary, as they are the established law of 
the court, and will so continue until altered on ap* 
peal. From some of them^ and the most im* 
portant, appeals have been entered, and the decrees 
appealed from have been confirmed by the superior 
court. The greater part of the others have been 
acquiesced in through a course of fifteen years, du* 
ring which the present district judge has {H*esided 
in the court. To merchants they will be useful 
guides to conduct them in many intricate, and too 
often vexatious, parts of their daily business and 
general affairs. From them they will receive infor- 
liiation on points which have been passed over in 
silence by the laws of the United States for the regu^ 
lation of seamen, and which consequentiy have been 
left for their determination to the usages of com- 
mercial nations, and to the principles of general ma- 
ritime law. Inferior magistrates, in whom, in the 
absence of the district judge, authority by the laws 
of the United States is vested, to examine into the 
complaints of segjnen, vidll find in this selection the 
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informaktiMi^Boei^^^ to assist them in these prdi- 
niisQax^ inquities.. 

Throughout the United States the Editor trusts 
this work ^vHBbe held in some estimation. The 
cdurt^ of the different districts, deriving their autho- 
ritj^from the same sources and subjected in their 
determinations to the same laws, should preserve if 
possible, a uniformity of decision. It has afforded 
much satis&ction to him to find from the few cases 
decided in other states which have come into his 
possession, that this uniformity does in a great mea- 
sure jwevail, and he hopes the present publication 
will increase it. ' 

By the exertions of some of his friends in neigh- 
bouring states, the Editor has been enabled to in- 
clude in this publication some important and useful 
determinations, particularly those of the late Judge 
Winchester of the Maryland district. It wDuld have 
been' a pleasing task for him to have collected the 
decisions on admiralty subjects from other parts of 
the "union, but his professional engagements denied 
him the opportunity. To a future, but he hopes 
no distant period, he has consented to defer it. 

He confidendy trusts that the cases from the 
notes of die late Judge Hopkinson will be highly 
estimated by all who Vead them ; and he thus pub- 
licly tendere his acknowledgments to Mr. J. Hop< 
kinson for these valuable additions to his collec- 
tions. The principles on which these cases were 
decided, are those which have been uniformly 
adopted by the present judge of the Pennsylvania. 
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district, and which claim as atithcdty the b^t teri- 

ters on civil and admiralty law. .. • 

At the request of many of his friends, the Edi- 
tor has. added, as an appendix to each volume of the 
wtH^k, the maritime laws which are acknowled^d 
as authority by most of the commercial nations of . 
Europe, and some of which have been recognized as 
3uch by our own courts. "A Treatise on the Rights 
and Duties of Owners, Freighters, and Masters erf 
Ships, and of Mariners, '^ as they have been ascertain-* 
cd and determined ih' Great Britain, is also included. 
By the lawyer these jviU be received as a valuable 
and interesting addition to his stock of professional 
knowledge; and the American merchant will ob- 
tain much satisfaction, as well as advantage, fix)m 
an acquaintance with the maritime codes of those 
countries with which he enjoys an extensive and 
frequent commercial intercourse. If to the legis- 
lator they should furnish any information which 
may be employed in the improvement of our mari- 
time regulations, the editor will be amply compen- 
•sated for having brought them into his notice. 

r 

The laws (and the treatise, &?r.) have been ex- 
tracted from a work of some celebrity, entitled 
" Sea Laws,'* but it has not been deemed proper 
to insert them without a previous careful compari- 
scMi with such other copies of the same laws as 
could be commanded. The variance between the 
copies has been carefully noted, and references to 
di&rent maritime laws on the same subjects have 
been added. The laws of the United States rela- 
tive to seamen are included in the Appendix, and 
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some explanatory notes are added on the law first 
enaicted by congress on this subject. 

While the Editor doe^ an act of justice to his 
much respeoted parent, by acknowledging that to 
hinsi he is indebted for almost every one of the notes 
on the Admiralty Decisions, he also claims the 
right to express his gratitude for the frequent and 
useful assistance he has received from him in other 
parts of his undertaking. Indeed for himself he 
expects no other merit from the work, than that 
which he may derive from the labour of collecting 
the materials and preparing them for the press. 

Richard Peters, jun. 
/tt/y, 1807. 
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District of Pennsylvania : to wit. 

Be it remembeied, That on the eighth day of July, iii the thirty-second 
Vear of the Independence of the United States of America, A. D. 1807, 
William P. Farrand of the said District, hath deposited in this Office, the 
Title of a Book, the Right whereof he claims as Proprietor, in the words 
following, to wit : 

" Admiralty Decisions in the District Court of the United States, for the 
<< Pennsylvania Dlsl^ct, by the Hon. Richard Peters: comprising also 
<< some Decisions in tine same Court, by the- late Francis Hopkinson, esq. 
<' To which are added^jCases detennined in other Districts of the United 
*^ States. With an Afiiendix, containing— The Laws of Oleron.— <The 
" Laws of Wisbuy.-^we Laws of the Hanse Towns. — ^The Marine 
. " Ordinances of Louis XlV.— A Treatise on the Rights and Duties of 
,* " Owners, Freighters, and Masters of Ships, and of Mariners : and, The 
" Laws of the United State^relative to Mariners. In Two Volumes. 
*'.Vol.l» . ,.---- 

In Conformity *© the Act of the <Googress of the United States^ intituled, 
*« An Act for the Encouragement of Learning, by securing the Copies of 
Maps, Charts, and Books, to the Authors and Proprietors of such Copies 
during the times therein mentioned,'' and also, to the Act, entitled " An 
Act supplemen^ry to Act, entitled " An Act for the Enco^^jlimQent of 
Learning, by securing the Copies of Maps, Charts, and Books Jto the 
Authors and Proprietors of such Copies during the times therein i^ntion- 
ed," and extending the Benefits thereof to tbgi Arts of designing, engraving 
and etching historical, and other Prifits." ^ 
(L. S.) D. CALDWELL, 

CUrktfthe IHstriQtofFetmgyhania. 
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THE following Cases are considered worthy 
of publication as additions to the limited stock of 
knowledge, on the important subjects of them, to be 
found in the library of the lawyer. The decisions 
in the District Court of Pennsylvania, will, it is 
hoped, be highly useful to the Bar, and to the mem- 
bers of the commercial community. In a court of 
extensive and multifarious business, many cases of 
the same kind have been decided; -but the Editor 
has included none in this work, save diose which 
are considered necessary to establish, impress, or 
elucidate general principles. Many of the cases 
are taken from the records of the court, and others 
are copied verbatim from the judge's notes, to which 
he has added annotations. Originally intended only 
to refresh his memory, aind to preserve uniformity 
of decision, and not for publication, in these notes 
the names of the counsel engaged in the causes, as 
well as many of the authorities on which part of the 
decisions are founded, and the periods when they 
were given, have been omitted; but every cir- 
cumstance necessary in the statement of each case 
is detailed with careful attention. Although the 
omission of the autliorities which were cited in the 
different cases, is a circumstance to be regretted, yet 
it will require no great labour to trace the principles 
nvhich are decided in them to the most respectable 
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nion their circumstances appeared to warrant. 



The Decisions are confined to the admiralty side 
of the court with a few exceptions. Those in the 
exchequer or revenue j criminal and common law 
sides are omitted, as not comprised in the objects 
of this publication. The cases of salvage and ma- 
riners^ contracts will be found particularly u$efql as 
containing more extended views of the principles 
which regulate and expound them, than will be 
found in any work in our possession. To the 
counsel who practice in the court they are essen- 
tially necessary, as they are the established law of 
the court, and will so continue until altered on ap- 
peal. From some of them, and the most im* 
portant, appeals have been entered, and the decrees 
appealed from have been ooitfrmed by the superior 
court. The greater part of the others have been 
acquiesced in through a course of fifteen years, du- 
ring which the present district judge has {H^sided 
in the court. To merchants they will be useful 
guides to conduct them in many intricate, and too 
often vexatious, parts of their daily business and 
general affairs. From them they will receive infor- 
liiation on points which have been passed over in 
silence by the laws of the United States for the regu- 
lation of seamen, and which consequently have been 
left for their determination to the usages of com- 
mercial nations, and to the principles of general ma- 
ritime law. Inferior magistrates, in whom, in the 
absence of the district judge, authority by the laws 
of the United States is vested, to examine into the 
complaints of seamen, M'ill find in this selection the 
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infonttitt^m'Bot^^^ tx> assist them in these preti- 
imarf inquities.. 

% 
- I . ' 

Throughout the United States the Editor trusts 
this work Tpffl^ be held in some estimation. The 
edurte of the different districts, deriving their autho- 
rir^from the same sources and subjected in their 
determinations to the same laws, should preserve if 
possiMe, a uniformity of decision. It has afforded 
much satisfaction to him to find from the few cases 
decided in other states which have come into his 
* possession, that this uniformity does in a great mea- 
sure prevail, and he hopes the present publication 
will increase it. " 

By the exertions of Some of his friends in neigh- 
boiiring States, the Editor has been enabled to in- 
clude in this publication some important and useful 
determinations, particuiariy those of the late Judge 
Winchester of the Maryland district. It would have 
been' a pleasing task for him to have collected the 
decisions on admiralty subjects from other parts of 
the "union, but his professional engagements denied 
him the opportunity. To a future, but he hopes 
no distant period, he has consented to defer it. 

He confidendy trusts that the cases from the 
notes of ihe late Judge Hopkinson will be highly 
estimated by all who Vead them ; and he thus pub- 
licly tenders his acknowledgments to Mr. J. Hop- 
kinson for these valuable additions to his collec- 
tions. The principles on which these cases were 
decided j are those which have been uniformly 
adopted by the present judge of the Pennsylvania 
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district, and which claim as atithcKtity the best tm- 
ters on civil and admiralty law. .- • 

At the request of many of his fnends, the Edi- 
tor has. added, as an appendix to' each volume of the 
wtH^k, the maritime laws which are acknowledged 
as authority by most of the commercial nations of 
Europe, and ^ome of which have been recognized as 
3uch by our own courts. "A Treatise on the Rights 
and Duties of Owners, Freighters, and Masters erf 
Ships, and of Mariners," as they have been ascertain-* 
cd and determined ih' Great Britain, is also inckided. 
By the lawyer these will be received as a valuaUe 
and interesting addition to his stock of professional 
knowledge; and the American merchant will ob- 
tain much satisfaction, as well as advantage, from 
an acquaintance with the maritime codes of those 
countries with which he enjoys an extensive and 
frequent commercial intercourse. If to the legis- 
lator they should furnish any information wWch 
may be employed in the improvement of our mari- 
time regulations, the editor will be simply compen- 
-sated for having brought them into his notice. 

The laws (and the treatise, &?r.) have been ex- 
tracted from a work of some celebrity, entitled 
" Sea Laws,'^ but it has not been deemed proper 
to insert them without a previous careful compari- 
scMi with such other copies of the same laws as 
could be commanded. The variance between the 
copies has been carefully noted, and references to 
different maritime laws on the same subjects have 
been added. The laws of the United States rela- 
tive to seamen are included in the Appendix, and 
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some explanatory notes are added on the law first 
enacted by congress on this subject. 

While the Editor doe^ an act of justice to his 
irinch respeoted parent, by acknowledging that to 
him he is indebted for almost every one of the notes 
on the Admiralty Decisions, he also claims the 
right to express his gratitude for the frequent and 
useful assistance he has received from him in other 
parts of his undertaking. Indeed for himself he 
expects no other merit from the work, than that 
which he may derive from the labour of collecting 
the materials and preparing them for the press. 

Richard Peters, jun. 

9 

fultfy 1807. 
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Pkidiay et aL k a WTong dow to the nati^ %o at peace, an insuH 
the ship on its sovereignty, and an invasion of its temtorial 
rights. 

3. That we are boftind, by the laws of nati(xis, 
to seek reparation for the wroiig thus committed, as 
well on our own account, as to enable us to give 
satisfaction to a friendly nation^ the property of 
whose subjects has been taken within our limits. 

4. That all captures made within the territories 
of a neutral, either on land, in their ports or har- 
bours, or on their coasts to a certain distance from 
the land, are unlawful, and ought by the laws of na- 
tions to be restored, 

5. That the word prizes in the treaty means 
hnvJUl prizes J and illegal captures are as none, so far 
as relates to the subject matter of the treaty, and, 
therefore, were not the objects of the contracting 
parties, at the time of m^ing it: ^d it could not 
have been the meaning of the treaty to let capture^ 
in a neutral country pass without enquiry, 

6. That this- is not judging of the war between 
the neutral powers ; it is an enquiry into an allega- 
tion of an invasion of territorial rights. Every na- 
tion is obliged to take care of its own preservation; it 
has a right to prevent any other injuring its security, 
and may make use of Jorce to retaliate injustice, to 
prevent injury to its territory, and to punish the in- 
vaders of its privileges. 

7. That we are bound by treaty to be at peace 
with the sovereign whose subjects and their pro - 
perty have been captured, and, unless restoration is 
m^de, and the property of these subjects protected, 
our engagements may be considered as violated. 
We are also bound to protect and defend the ship* 
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arid merchandise of Prussia, Holland and Sweden, rmdiay ct ai. 
if attacked on our coasts, &:c. and if captures take the'^hip 
place, to use our endeavours to cause restitution 
to be made. 

8, That the best mode of causing restitution is 
through the courts of" admiralty, by process in rem^ 
when the capture is within their power. These 
courts proceed according to the laws pf nations, and, 
in a govemntent like ours, are the only tribunals 
that can properly be applied to. In despotic sove- 
reignties, Jbrce may immediately be applied ; but 
here ours is SL government of laws, arid ouurexecutivc 
is not vested with the authority exercised by sove- 
reigns in such cases. AU he can do is to represent 
and negociate, and has representations may be slight- 
ed, and our government treated with iridignity. If 
there is no power in this court to effectuate the 
purpose required, it does not exist ahy \Vhere. The 
reason why cases of aidmiralty adjudications and in- 
terferences cannot be produced, is that captures 
have seldom been carried into the ports of the in- 
jured neutral. And those who commit these out- 
rages will take care not to ptit th^ property into the 
power of the injured, unless it shall appear they can 
do it with impunity. If they can dispose of their 
prizes here, they will not go to their own courts to 
have them condemned. 

9. That though it is true th^t a remedy may be 
applied by negotiation and diptotnatic discussion, 
and ultimately by Jbrce j yet the remedy through the 
courts of admiralty jurisdiction is a concurrent one. 
It is also the less liable to objection, as these are 
courts regulated by the laws and customs of all na- 
tions, and not liable to political bias, or entangled in 

D 
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^"^ w.*' **• political considerations. They arc also courts, to 
the ship whose decisions, for reciprocal benefit, all nations 

William. , * 

pay a particular respect. 

I have given this subject every consideration I 
am capable of, and have deliberated on the argu- 
ments and authorities brought forward by the advo- 
cates on both sides the question, with the attention 
they justly merit. But it seems to me that much 
has been said not immediately appticable to the only 
point I have now to determine, to ynt^,.... Whether 
this court is vested with the power to enquire into the 
legality of the prize, and to investigate the fact on 
which all the reasonings are founded ? If this fact is 
establishtdj and the extent of our territorial limits as- 
eertainedy so as to make it clear that a capture has 
been niade within the territories of the United 
States, there is not a doubt but that a flagrant vio- 
lation of the rights of neutrality has been commit- 
ted.* And this is followed by many of the conse- 
quences mentioned by the advoca^tes for the libel- 
lants, so far as they respect our national dignity and 
duty towards a friendly power, in endeavouring to 
cause* restitution or recompence to be made. Nor 
docs this seem to be denied by the other side of the 
question. But the embarrassment still exists. PTho 
is to enquire into the matter ^ and either give or at* 
tempt the redress? 

It is difficult for a neutral nation, with the best 
dispositions, so to conjluct itself as not to displease 
one or the other of belligerent parties, heated with 
the rage of war, and jealous of even common acts of 
justice or friendship on its part. Neither is it easy 

* Vatell, 1. 3, § 132, Lee. c. 9, p. 151. 
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for the nations at war to restrain their subjects from Findiay ttji. 
acts of violence^ even in the territories of their the'^hjp 
friends. The least under control ar^ those whose wuiiam. 
object is not honourable conflict, or patriotic exer- 
tion. These are actuated by a spirit of lucre, which, 
not only incites to plunder the base and lawless free- 
booter, but tarnishes even heroism, by seducing 
into unjustifiable .actions the bravest men. It would 
be for the interest of nations, and the happiness of 
miankind, if, by universal consent, the quarrels of 
nations were prevented from being turned to the 
purposes of private advantage. But the swords of 
those who fight for gain will not, in our day, be 
beaten into ploughshares. We must take nations 
and men as we find them, and consider as lawful 
what those at war authorize, so far as it respects the 
parties engaged. After all, it depends much on the 
interest, the convenience, or the good temper of go- 
vernments, whether a neutral shall or shall not be en- 
gaged in war. A prudent and j ust conduct, on the part 
of the neutral particularly, is the surest preventive. 
But how to evidence this, is a matter of considera- 
tion with those to whom the government is delega- 
ted. The simplest mode of evincing our impartial 
disposition, is to confine ourselves to the customs of 
other nations in our predicament ; an 6ver anxious 
zeal to avoid contests may otherwise lead us into 
errors ; and, while we are endeavouring to avoid one 
rock, we may split on another. Mutual toleration 
must be exercised; for those who are at war, and 
those who are noty have their share of difficulties on 
this subject. Under this view of the matter before 
me, I have given a patient hearing to both sides ; 
and have particularly attended to the arguments by 
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iiindiayet ai. >vhich it has been endeavoured to establish a juris- 
thelhip diction in this court. It must certainly be allow- 
Wuiia-m. ^^^ j^y ^g advocates for the libellants, that they have 

not been able to shew any direct authority upon the 
point. For the two cases of the ^duke of Tuscany ^ 
seizing the vessel committing the outrage near the 
port of Leghorn^ and *that of the king of England^ 
ordering restitution of the effects taken out of the 
ho^ses of the inhabitants, and belonging to a ship 
of a friendly power, driven by its enemy on his 
shore, appears to have been acts of power ^ and not 
done in consequence of decrees or orders of courts 
of admiralty. Yet these jurisdictions existed, in 
both the countries above mentioned. The case of 
captain Lavdy^ in ^^ American frigate AJliance^ who 
was ordered by the court of France to restore a ship 
taken by him, is not in point ;*^ for the Forsters^ 
who appeared as owners, were either subjects of, or 
persons resident and domiciliated in, France^ and the 
ship was sailing under a passport of that nation. 
They, therefore, could not be considered as ene- 
mies ; and, the capture not being made from enemies^ 
the <:ase was not comprehended in the treaty, or the 
capture' authorized by the law3 of nations. In the 
case falling under the notice of the king of England 
(except that of his having the powers of peace and 
war, as an appendage to which he might have exer- 
cised this kind of authority) I should not have sup- 
posed him vested, without an act of the legislature, 
with the authority he used ; and it is doubted, by 
^ynkershoek^ whether he did right in interfering at 



a Lcc. 131. b Bjriik. c. 8, 177. MoUoy. 85. 

c Code de Pris. voU ii, p. 877. 
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all on the occasion. If it be ccmsistent with treaties, Findiay ct ai. 
and otherwise right, our legislature can vest the the ship 
executive in future with similar powers. I should ^^"'*"^- 
suppose, too, that the liberty of selling prizes, in a Liberty of 
neutral country, is not a perfect right; and may fdiing prizes 
also be considered, by our national legislature, as a of the u. s. 
subject of regulation. If any captures are. made ™Xd and 
within our limits, and the vessels or plunder is forbidden. 
brought within our ports, the sale may be forbid- 
den.... They must then be either abandoned or car- 
ried within the jurisdiction of the captors, where the 
proper courts will consider of their legality. Yet 
this is a matter, not of judicial, but political arrange- 
ment ; and must be left to those who have the au- 
thority to direct. The sovereignty of our nation is u. state* 
as complete as that of any other ; therefore, what- sovereTgll' " 
ever other sovereigns can do, we have in our power. J^^^'J^^, 
But because, at this time, the authority, supposed 
necessary on this occasion, is not, as it is alleged, 
to be found in the executive branch, I do. not see 
that the judiciary ought to exercise it, as a conse- 
quence resulting from political convenience, or the 
necessity of the particular case. This, I fear, would 
be a novelty dictated by our zeal, and might give 
cause of offence to one, while we were aiming at 
justice to ourselves, or gratification to die other. \ 
hesitate not to use any plain authority I know this 
epurt to possess, let the consequence be what it 
may; but this is a question too in^)ortant in its e£^ 
fccts, to be acted on but on the surest grounds. I 
^ce here, a3 1 dp in many of their other positions, 
with the advocates for the libellants, when they say 
that " courts of admiralty jurisdiction are less liable 
to objection, as these courts are regulated by the 
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Findiay ct ai. y^^^ ^^ customs of all nations^ and not liable to poli- 
thcship tical bias, or entangled in political, considerations.'' 
v^^^^^^^ This should induce the greater caution in their de- 
Courts of terminations. I have not seen any proofs that " the 
^•I^J^i^t. laws and customs of all nations^^ warrant the interfer- 
ed by general eucc of this court. If they do not, no authority can 
customs of be derived from our own laws, if they were not 
b^ cautiou?!^ silent on the subject. In the existing arrangement 
their conduct, ^f q^^ government, we did not calculate on our re- 
lative situation, as to contests between other nations. 
If, for this reason, no immediate remedy is at hand, 
who can justly censure the executive, when he has 
given decided evidence of his impartial and just in- 
clinations ? Who can with reason blame the judi- 
ciary, if they will not assume a power not conceiv- 
ed to be vested in them? Not ihe government of the 
country, whose subjects are the libellants, and to 
whom I wish every degree of justice may be done. 
The principles established in the decisions of their 
own courts, and the opinions of their most celebra- 
ted lawyers in the contest with the king of Prussia^ 
in the case of the Silesia loan, in a great degree 
reach the point, as to judiciary authority in a neu- 
tral nation. In Palache*s case, I am aware that it is 
only said the vessel " was taken at sea^^^ But if not, 
it rather appears, that it would be more proper for 
a diplomatic than a judiciary examination. The 
general principle, as to the capture, is agreed ; and 
is similar to that established in pur treaty with 
France, which ought to have its proper weight. 
"• It was resolved, by the whole court of King's 
Bench^ upon conference and deliberation, that the 
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Spaniards (whose ship had been taken by an enemy 
and brought into England, a friend to both parties) 
had lost the property of the goods forever, and had 
no remedy for them in England ; and it relied prin- 
cipally upon the book in 2 R. 3, ubi supra, being of 
so great authority; for, by that book, he that will 
sue to have restitution of goods robbed at sea, 
ought by law to prove two things.-*....!. That the 
sovereign of the plaintiff was, at the time of the 
taking, in amity with the king of England.. .2. That 
he who took the goods was, at the time of the 
taking, in amity with the sovereign of him whose 
goods were taken : for, if he who took them was 
in enmity with the sovereign of him whose goods 
were taken, then was it no depredation or robbery, 
but a lawful taking, as every enemy might take 
from another." It is true that, by the laws and cus- 
toms of nations, the capture, if taken in neutral 
bounds, is not lawful prize.* But I do not see that 
this court can get at that circumstance, without hold' 
ing plea as to. the lawfulness of the prize. 

It is the original question, and not collateral mat- 
ter, which determines jurisdiction. The courts of 
common law in England will not take cognizance 
of any thing arising out of the question, prize or no 
prized " because the original cause must all come 
into question again :'* and yet the admiralty had de- 
termined that the ship was no prize. 

This will be a proper subject of enquiry on the 
part of our government, or in a court of the country 
of the captor. Every nation has established these 
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The district 
court cannot 
get at this 
case without 
enquiring into 
the lawfulness 
of the prize. 



* Woodeson, 443. 

^ Douglass, Rep. 612. Le Caux va. Eden. 
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Findtay ct ai. couits, and knowing that, if at war, they are an- 
thrship swerable to a nation at peace, or in amity ; if viola- 
WiUiam. tions of territoty happen in captures, care is taken 
^^^^^^^^"^ to examine into this circumstance. If, on this ac- 
count, the capture is illegal, it is so adjudged ; and 
the party taking is liable to damages. Whether 
such damages shall exceed the amount of the secu- 
rity given by commanders of private ships of war, 
or whether one nation is answerable to another for 
injuries done by its subjects to others, contrary to 
or without its orders, is a matter in which there are 
differences of opinion among civilians,* and which 
it is unnecessary for me now to investigate. It is 
doubtless contrary to the instructions (rfthe French 
government, that any of the ships, commissioned by 
them, act in a hostile manner in a friendly and allied 
territory. It is to be expected by one power from 
laiother, that her courts and her administration will 
do justice to the rights of sovereignty and ncutra- 
lity. It will be the more to be lamented if a friend 
and ally should disappoint this expectation. But, 
/ should this be the case, it is not for me to say what 

proceedings should be had. I have subjoined to 
this decree some extracts from the " expositions of 
the motives^ &?c'' from the duke of Newcastle, the 
British minister's letter to Mr. Mitchell, the minis- 
ter of Prussia, and from the report and opinion of 
Sir George Lee, Dr, Paul, Sir Dudley Rider and 
Mr. Murray, the late lord Mansfield, on the sub- 
jects I have mentioned, which are to be found in 

a Lee 226, 227, 228, 229, 230, 231, 222. Grotius de J. B. 
& P. 1. ii, c. 17, § 20. y 
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Magens463. 482. 487.^91. 496. 505.^1^ Other au. 
thorities from British and other writers might be 
added, by which it appears, that when two powers 
have any difference between them, the affair must 
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* 1 Mageiis, 505. Each crown has no doubt an equal right 
to erect admiralty courts for the trial of prizes taken by virtue of 
their respective commissions, but neither has a right to try the 
prizes taken by the other, or to reverse the sentences given by 
the other's tribunal. The only regular method of rectifying 
their errors is by appeal to the superior court. 

1 Magens, 491. If a subject of the king of Prussia is in- 
jured by, or has a demand upon, any person here, he ought to 
apply to your majesty's courts of justice, which are equally 
open and indifferent to foreigner or native ; so,vice ver«<j,if a sub- 
ject here is wronged by a person living in the dominions of his 
Prussian majesty, he ought to apply for redress in the king of 
Prussia's courts of justice. 

if the matters of complaint be a capture at sea, duiing war, 
and the question relative to prize, he ought to apply to the ju- 
features established to try these questions. 

The law. of nations, founded upon justice, equity, conve- 
nience and the reason of the thing, and contirmed by long 
tuagcy do not allow of reprisals, except in cases of violent inju- 
ries, directed or supported by the state, and justice absolutely 
denied in re minime dtdnoj by all the tribunals, and afterwards by 
the prhice. 

Where the judges are left free, and give sentence accord- 
ing to their conscience, though it should be erroneous, that 
would be no ground for reprisals. Upon doubtful cases, differ- 
ent men think and judge differently, and all a friend can desu^e 
is, that justice should be as impartially administered to him, as 
it b to the subjects of that prinpe in whose courts the matter is 
tried. 

1, Magen^b 496. For as to the Prussian commission to exa- 
mine these cases ex fiarte^ upon new suggestions, it never was 
attempted in any country in the world before. Vv}^z^ or no prize 
must be determined by courts of admiralty, belonging to the 
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Findiay et ai. be treated by negotiation, fuid not through the in- 
thc*rfiip strumentality of their courts of justice. That af- 
fairs of prizes are only cognizable in the courts of 
the power making the capture : these coiuts being 
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power whose subjects make the capture. Every foreign prince 
in amity has a right to demand that justice shall be done to his 
subjects in these courts according to the law of nations, or par- 
ticular treaties, where any are subsisting. If, in re ndnime du^ 
hiuj these courts proceed upon foundations directly opposite to 
the law of nations, or subsisting treaties, the neutral state has a 
right to complain of such determinations. But there never was, 
Hor ever can be, any other equitable method of trial. All the 
maritime nations of Europe have, when at war, from the earliest 
times, uniformly proceeded in this way with the approbation of 
the powers at peace. 

1 Magens, 487. By the maritime law of nations universally 
and immemorially received, there is an established method of 
determination, whether the capture be or be not lawful prize. 

Before the ship or goods can be disposed of by the captor, 
tliere m«st be a regular judicial proceeding, wherein both par- 
ties may be heard, and condemnation thereupon as prize in a 
court of admiralty, judging by the laws of nations and treaties. 

The proper and regular court for these condemnations is 
the court of that state to whom the captors belong. 

1 Magens, 482. First, that affairs of this kind are and can 
be cognizable only in the courts belonging to that power, where 
the seizure is made, and consequently that the erecting .foreiga 
courts or jurisdictions 'elsewhere, to take cognizance thereof, is 
contrary to the known practice of all nations in like cases, and 
therefore a proceeding which none can admit. 

1 Magens, 463, sect, xlvii.^ When two powers have any dif- 
ference between them, neither of them can on either side ap- 
peal to tlie laws' of the country, because one of the two parties 
does not acknowledge them. The affair then must be treated 
in the way of negotiation from court to court, and the difference 
ean only be d^pided with the consent of both parties according 
to the laws of nations, or by the means foimded thereon. 
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generally styled courts of admiral^; and, that it Findiayctai. 
never was attempted, before the subject of that con- thc'^hip 
. troversy happened, to erect in a neutral state courts wuiiam. 
for the trial of prizes, taken by belligerent powers, ^^'^^^^^ 
even where neutrals were concerned ; and that, of trial of prizes 
course, no court of one sovereign has a right to try ^rents^c^^" 
the prizes taken by the ships, public or private, of "^VtedtiT ** 
another.* Adispute of this nature, in which the king neutral cohh- 
of Prussia could not prevail, who, though weak at sea, ^^' 
was powerful at land, and had a propensity for war, 
would not very well suit us. We have, indeed, shewn 
that we know how to make war, but it is now our 
interest and inclination to cultivate the arts of peace. 
M<ich has been said, on both sides, to shew the im- 
portance of this cause, and the necessity of caution 
in its determination. I am sufficiently impressed 
' with those considerations ; but I feel myself at ease 
in this view of the subject. I am persuaded that 
any thing which affects the sovereignty and rights 
of our country will not be passed unnoticed by those 
who have the powcF to reflate our national con- 
cems. On my own account, I have no disquie- 
tude; for no error of mine can affect the nation. 
There is an appeal, from any determination I may 
give, to a superior tribunal. 1 am anxious' for the 
peace and dignity of my country ; biit not deeming 
myself authorized to decide in a matter growing 



• Sec on^ this point the case of " the Flad Oyen, Martenson, 
master. 1 Rob. Adm. Rep. n4, Pliiladelphia ed. 137 English 
ed. In the case the question is discussed yfith great learning 
and ingenuity by Sir William Scott. See also the case « The 
Kiertighett Spoerwig" 3 Rob. Adm. Rep. 82, Philadelphia ed 
EngUsh ed. 29.--J:. 
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Findiay «t ai. out of the coittests between belligerent powers, ncMr 
thc^hip considering this court, in this instance, the vindica^ 
William, ^q^ q{ the rights of our nation, I leave in better 
hands the discussion on the subject of national in-* 
suit, and the remedy for any invasion of territorial 
rights.* The Instance side of this court seems to 



• When this cause was decided, no territorial limits were 
established by any national act. The facta were not accuratdy 
investigated. On the exhil^lion of the testimony, it did not ap* 
pear to me to be clearly ascertained that the place of capture 
was left without doubt, as to its distance from the shore. The 
whole of the case was novel in the United States. 

There is no point on which the writers on maritime Itws 
and privileges so much disagree, as on that pf the extent of the 
territorial rights of the sovereign possessing the shores, into the 
contiguous sea. All maritime people deem the nation in right- 
ful possession of the coast, sovereign of the adjacent sea ; yet 
there is no general agreement as to the nature or extent of this 
sovereignty. Time has not matured or settled opini<Mis on this 
subject amon^ jurists ; nor have particular compacts establish* 
ed any general principle. From the period of the compilation 
of the digest of Juatirdan^ to this day, the point has been uncer- 
tain, and open to controversy. Some early commentators on 
that work assert that the territorial sea extended 60 miles from 
the shore. A majority of ancient writers carry it to 100 miles. 
VtUin endeavours to ascertain it by the sounding lead; whether 
the coast be composed of extensive shallows and flats, or bold 
«nd deep shores ! Others fix the distance at the point capable 
of being defended from the shore. Hubner^ the champion of 
neutral riglas, thinks the limit ought to be the range of a can- 
non shot ; and of this opinion is Bynkerahoek^ Vattel and other 
eminent civilians, and among them Azuni ; who, in vol. i, p. 193 
to 308, discusses the point, and cites many authors, and s6me 
treaties and documents. It seems to be a claim of power in 
extent, though of justice in its origin : and when viewed accord* 
ing to the contradictory opinions of writers, it appears difficult, 
doubtfiily and often yisionary. It is even left bfisome to the de- 
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have other objects ; and a Priz^ eourt^ called rmdiar et at. 
into activity when a nation is at peace, appears to theship 
be a solecism in jurisprudence. I do, therefore, waiiam. 

decree, order and adjudge, that the Ubel in this VlTTlV 

'' ^ Snip dis« 

, charged ; and 

plea to juris* 

termination of those, whose wants, or convenieocei require a ^^1®** '***' 

* vant. 

greater or less distance from the shore. Some have need of 
more sea room for fishing ; and it suite others to distinguish be- 
tween extent for operation of revenue laws, and that for protec- 
tion of neutral trade ; the latter, these say, must be at the great- 
est distance. The range of a cannot shot is generally account- 
ed about a sea league. Our act of Congress [vol. iii, p. 91.] 
fixes that distance, on the maritime territorial limits, for our 
nation : and gives the district courts jurisdiction to that extent, 
of captures made in violation of our territorial rights ; by the 
law, parsed after the foregoing decree, to wit, in June 1794, as 
opinions were various on that point, the extent might have been 
declared greater, without violating the pretensions or just claims 
of others. There is no doubt of the right (if they have the 
power) of any nation, to forbid and prevent captures, at a greater 
distance than the sea league from their coast. Nor can it be 
fairly questioned that, where coasts are indented, or firths or 
bays are included in the territory of a nation, what are called 
chambers^ by Sir L. Jenkynsymdij be established. These are parts 
of the ocean included within lines drawn from promontory to 
promontory, or perhaps frpm points a league distant from each. 
And it is not a question to be 'made by any other nation, whe- 
ther some parts of the space included be or not more than a 
sea league from the shore. It seems, on the whole, a point for 
treaty or compact, or one left to the discretion of sovereign 
states. • But, in fixing extent of maritime territory, they must 
not invade the rights of others; or pass into, so as to disturb or 
obstruct, the cxymmon fiath-way of nations, in its freedom of navi- 
gation. To this freedom all are entitled on the high aeaa, which 
are called the high roadj through an expanse given by the crea- 
tor, to be held in common ; indivisible and incapable of allott- 
ment, in separate ownership, or propriety. In a case of similar 
circumstance, this subject was, at the time, discussed more at 
large. But the notes of that case (the Fanny) are mislaid. 
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Findiay et»u cause be <lismissed; and that the ship therein men- 
the^iiip tioned be discharged from die arrest, the plea in 
William, this case bfeing relevant. 



The case of the Mfi William became a subject of diplomatic 
discussion, which may be seen in the publications of that period, 
containing the correspondence between the then secretary of 
state, Mr, Jefferson^ and the ministers of France andr England. 
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Warder et al. 

versus f 1792. 

Ooods saved from La Belle Creole. 



1>ECSEE, 



A French 
vessel Lm 
Betle Creole^ 
on her passage 
from the West 
Indies honney 
, « ^ was found by 

THE State of the case will appear in the libel, a Phiiada- 
and the testimony^ and exhibits in this cause.* The ^mla^i^'at 
testimony, though iik some points contradictory, and ^s^hig aSd 
in many irrelevant, will shew, from a general view i»opeiess con- 

^ > > t> i^xixoti. The 

Amiable re- 
 mainedbytbe 

CVfo/fT at some 

 7%<?/fd<?/statesthat,onthel0thdayofNovember, 1792, the ^ItTcon^fde- 
Andable being 'on a voyage from Charleston, Soqth Carolina, for rable delay; 
Philadelphia, a ship was discovered in distress; upon which the !J"^j?*^^?"' 
Amiahle shortened sail, changed her course, and found said ship officers and 
to be La Belle Creole^ commanded by Davory bound to Bordeaux. ^!^^ ^^^ **" 
La Belle Creole was declared to be sinking, and the master of the jng a part of 
Amiable requested to remain by her, which was done by making ^he ship's fur- 
light sail on board the Amiable. The distress of La Belle Creole ^ertatn arti- 
continued ; the weather was tempestuous) and on the 12th, after cles of the 
repeated solicitations from the master and crew of La BelleCreole, ^'K^* which 

■^ . were brought 

they w^re received on board the Amiable ; and, before they left La into this port ; 
Belle Creole, a proposition was made by them to bum her. On **"^ ^he vessel 
the master and crew of La Belle Creole leaving their ship, they ed and left at* 
declared they relinquished and abandoned her, and every thing sea. The 
on board of her. La Belle Creole was left without a living per- filmed asde- 
son on board of her. On the following morning she was again relict, but this 

boarded by the master and crew of the Amiable, and a large claim was dis- 

' ' . missed, and 

quantity of merchandise taken from her. On the evening of one third of 

the same day, at the request of captain Davor, she was set oh the gross 
fire. The Amiable afterwards arrived in Philadelphia. The sales decreed 
libel prays a reasonable salvage may be allowed. as salvage. 
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Waider et ai. of it, the leading facts. I have, in addition thereto, 

G^Tiavcd examined the log-books of both ships, and find by 

fit)in La the state of the winds and weather, as therein men- 

Belle Creole. . , , , a . 

tioned, that the Amiable was retarded in hei* pas- 



A supplementary Hbel was afterwards filed, in which the 
goods are clsdmed by the owners, master, and crew of the 
Amiable, as wholly belonging to them ^ aa goods derelict and 
abandoned^* and their delivery to the owflei's, &c. is prayed. 

The claim and answer of captain Oavor, master of La Belle 
Creole, state, that his ship was in great distress, and in danger 
of perishing ; and that he, together with his crew, were taken 
on boaixl the Amiable on the 1 5th day of November. That on 
that day, and before and afterwards, the mate of the Amiable, 
and some maiiners belonging to her, together vnth the crew of 
La Belle Creole^ saved the goods and materials libelled and 
claimed. 

Captain Davor denies the abandonment of the ship and 
cargo,, but declares an intention was entertained by him to re- 
possess the same, should he at any time after be able so to do ; 
and particularly denies the sun*ender of La Belle Creole, &c. 
to the master and crew of the Amiable ; and asserts, that the 
said master and crew of the Amiable, at the period afpresaid, de- 
clared that all they saved was for the master and crew of La 
Belle Creole. 

The claim and answer further state, tllat the master of La 
Belle Creole could not abandon the goods, &c. as they, did nbt 
belong to him, but to persons in France ; and that, even had 
they so abandoned them, the same being done under the im- 
pression of fear and danger, and from extreme necessity, could 
have no effect. It is also stated that, as the respondents were 
always in sight, or within reach of the property, and assisted in 
saving them, by the civil and maritime law they cannot be con- 
sidered as derelict. 

The respondents say they are willing to allow the libellants 
<< a reasonable salvage, proportionate to their trouble and exer« 
tions.** 

Captain Davor states that the articles found in his trunks, 
not being merchandise) but money, fumiturey &c. jielonging only 
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sage, -by the circumstances rdated in the libel; Warfcretai; 

dibugh, for some time during her stay with the Belle. GeodTwved 

Creole^ the winds. were adverse. The distressed ^^^IJ^*. 

' • BcUc Creole. 



to himself, and the mariners of La Belle Creole, are not by the 
maritime law and custom liable to salvage ; he therefore prays, 
that the marshall be ordered to return the same to him, free of 
salvage and all charges. * "^ 

By the depositions of the witnesses produced on the part of 
Warder and others, the principal facts, as stated in the libel, are 
established ; and it is further stated, that at the time the master 
and crew of La Belle Creole were taken on board the Amiable, 
and before the greater part of the goods were saved, captain 
Davor ordered the ship to be burned, and this was only prevent- 
ed by the interference of the master of the Amiable. It is iur- 
ther stated, that after the master and crew of La Belle Creole 
were received on board the Amiable, they lost sight of the said 
vessel, and, supposing she had gone down, the master of the 
Amiable determined to proceed to America. When the sun 
rose the next day, La Belle Creole was discovered, boarded, and 
the greater part of the articles saved were taken on board the 
Amiable. She had, at this time, eleven feet water in the hold, 
and the water was up to the cabin floor : on leaving her she was 
set on fire. It is also admitted in the depositions of these wit- 
nesses, that the crew of La Belle Creole assisted in saving the 
goods. Sec. 

After the arrival of the Amiable in Philadelphia, an attempt 
was made, by the officers of La Belle Creole, to bribe the fnate, 
and one of the seamen of the Amiable, to assist in smuggling 
some of the articles saved. 

In the depositions of the witnesses produced on the part of 
the respondents, some of the circumstances stated in the claim 
and answer are detailed ; but no proof was offered in support of 
Ihe assertion in the claim and answer, that captain Davor enter* 
tained any expectation, or intention, that he would, at any time, 
regain possession of the ship, goods, &c. One half of the cargo 
of La Belle Creole had been thrown overboard before the 
Amiable was spoken ; and, but for her assistance, all would have 
perished.-— jE. 

F 
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Warder et aU 

f». 
Goods saved 

from I^a 
Belle Creole. 



Points made 
hy Ubeliants. 

1st. Dere- 
liction by the 
master. 



and hopeless condition of the £jelle Creole^ is de« 
scribed in her log-book, in the great points nearly 
according with the testimony. This log*boo)& con* 
firms, in many important points, the testimony on 
the part of the libellants, contradicts, in some in- 
stances, and supplies in others, facts omitted by the 
witnesses for the claimants and respondents. I do 
not find that the Amiable was in any real, though, 
like all vessels loitering on a coast, she was exposed 
to possible, danger, and unnecessarily protracted 
risque. 

, There h^ve been three points made in this 
cause. — 

1st. Dereliction, and a claim of the whole under 



i79r. 



Thejbllovnng casta o/* Salvage have been decided in the District 
Court of the United States for The Disr»ic^ of New York. 
The firoceedinga contain a clear 'statement of all the important 
facts in both cases. 



Thebrigan- 
tine Harmony 
found on shore 
on the Baha- 
ma bank, de- 
serted and 
abandoned,—* 
with very 
great labour, 
difficulty and 
danger, she 
was brought 
into N.Tork 
by the libel- 
lants. One 
moiety of the 
neat proceeds 
of vessel and 
cargo allowed 
as silvage. 



Richard Concklin and others^ 

verttu 
The brigantine Harmony, her caigo 



,&c. 5 



LIBEL, 

« To the honourable Robert Troup, Esquire, judge of the 
district court of the United States for the district of New York. 
*— The libel of Richard Conklin, owner of a moiety of the sloop 
Betsy, and master of the said sloop, Strong Ck>nkliD) owner of 
the other moiety and mate of the said sloop, Enoch Conklin and 
Nathan Smith, mariners on board the said sloop, against the. 
brigantine Harmbny, her tackle, apparel, furniture and cargo." 
The said libellants give this honourable court to understand 
and be informed, that, proceeding on a certain voyage from New 
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woixteuaedbyttecaptaki^si&dtoaiitfdittittDaiiex. w«deretii. 
pi^sabftiKioniiient;afid«flhoMtlieci^ GdodTkved 

the case, a dereUeHon by iiUpUcatkm. B^tec^ 

SJd. That the delay of the Amiable, whUe at- v^^-v^J 
tevxihig <Mtt, and giti!% aasisttiiee to, and saving the 2(L xhede. 
gbcTds out <^, the Beile Creole, was a deviation Amubi/wu 
which exposed to* risque, out of the common course * *~*^^ 
of the voyage, and would hive forfeited any ki- 
surano^ which mi^ht have been made on the vessel 
and car^, or either of them. 

Sd; ' The quantum of sahrage, if the first pomt sa. The 
tshould be determiitecl teainst the libellants. quamtim of 

^ ^ *alvage, if the 

On the first point I have transAated an authority first point, 
out iX Btirlemaqui^ which contains what I believe ub^iTantL.* 
to be^ ah accurate account Of the ideas of the best ^J^^^l ^' 

mtion of dere- 

WtHtrsi on the- subject of derellctloni and occu- ^*««w- 
ptofcyi conseqi^ntial Upon it, 

" One may acquire, bj'^ the the right of the first 
'* occupant, things wh&h the projuietok* has aban*^ 



Providence forthe port of New York, with a quantity of merchan- 
^ze loaded on boafd tHi^ said sfoop called the Betsy, viz, a large 
quantity of piiie^itp^les and yam», of the value of five thousand 
dollars, or therekbootf, on the twentieth diiy of May last, in the 
Bahama straks, th^ ^discovered the said brigantine, called the 
Harmony; lying M a rank he«l,' with her sails fiying, and mani 
boom in the water, in great apparent distress, at the (iistance 6( 
about eleven leagues from the north-west point of Bahama 
island, on a certali^ bM>)t of sand interspersed with rocks, which 
runs along the western and northern coasts of the said island. 
That Uiese libellants thereupon made sail to the said brigantine, 
and, finding the same abandoned by the crew, were induced to 
go on board of the same. That,on examining the said brigantine^ 
all her hatches, except the main hatch, being open, they found 
she contained a cargo o^iisisdng of sugar and moksses ; but that 
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Warder etal. 

Goods nved 

from La 
Belle Creole. 



Goods tem- 
porarily lost, 
by vireci or 
ejection from 
necessity, re- 
coverable on 
tender of sal- 
vage. 



doned with a design never more to hoid them . las . his 
awn. Although otije 43. ftot in po^se^ion of U:thUi^^ 
the right of rqcoYery.isinot lost,...i|nt^s^ ,it is re- 
nounced in a iii^n^r either express or implied^ 
Hence the. inj.u»tice of tho^ countries v^l^phconfis- 
,(5ate the property of gOO(J:$ shipwrecked, throivn 
overboard to lighten. the vessel, or stolen, in place 
.of returning thpm to the owners." The cases "of 
dereliction, in which the maxim of occupffnfis Jit4nf 
derelicta is founded, generally run on the principle 
of a voluntary abandonment by the awner^' with his 
free consent; apd not on such a relinquishment as 
force, necessity, or danger, compel. Th^.i^^stances 
of wreck, or goods thrown overboard to li^^hten the 
vessel, may be given to elucidate this doctrine^ and 
the^ are always riecoveijable, on payment o^teiwler 
of sahage. It should seem > that litde prospect of 
recovery existed in the c^e of goods ejected, to 

« 

lighten and save tlj^e ship; yet the right of rciGoyery 
is not lost; but, on proof of property, they are re- 



, ? 



.*. 



the same had not, as far as these lib^Uant^ cg^«}in§d) b^eii then 
considerably damaged ; that, there were no. p^p^rs on board by 
which they could learn the osimes of the .pffoprieto;'^ of the ves- 
sel ; that they found si;;: feet and a half qf w^v, iix . the hold of 
the said brigantine. ,And these Ubellapts fuFthipr ^h^w that, 
determining to eOect, if possible, the preservation of : the said 
brigantine and her cargo, they immediately past anchor at 
a small dia^tance from the said brigantine, notwithstandr 
ing two rocks appeared- above water, within two. hundred 
yards of their station, and continued at anchor along side, 
or near the said brigantine, all that night and the three suc- 
ceeding days ; during which time these libellants, by great 
exerdonsof labour, and with severe fatigue, were continually 
employed in throwing the said cargo of the said sloop tho Betsy 
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coverable, on payment, or tender of salvage, if either Wwkr et •!. 

driven on shore, or taken flotsam or jetsam. If the GoodTiaved 

evidence in this cause, supported (and I think it j^^cnciu, 

does not) the c^t^n's consent to give the goods to k,^^y^j 
the lib^Uants, I do. not consider it as bin^ng on the 
owners ; and, according to th^ authority from Bur- 
lemaqni, (and many others) it must be the owner The owner 

who abandms. The captain is vested with certain abandwi? 
powers, both express and implied, over the ship and powers 

TOods, for certain purposes beneficial to the owner; »nd "g^^» ^ 

,, nt, . ~o 1 masters over 

such as the power of hypothecation*--of compound? ship and car- 
ing for part, to save the rest — detaining for freight ^' 
— ^throwing oy^r part to preserve the residue — but 
herein he has a qualified and not an absolute propria 
ety. He may act, under the limited rights with which May act for 

^•i_- ic 11 y.^f . benefit, but 

he is thus mves^ed tor the benefit of the owner ^o\xt not to divest 
cannot totally divest him of all the right, and trans- "wner.^ 
fer it, without special authority, even for a valuable 
consideration. He is inhibited, by the marine laws, 
to sell (though l^e may pledge J the tactile, or fumi- xY^^^X't^' 

may pledge^ 
 goods &c. sav- 

ed from ship- 

intoithe 5ca, and carrying and removing a psat of the said cargo "'^"^*^* 
of the brigantine into tlie said sloop, and in pumping the said 
brigaatine ; by means whereof the said brigantine, on the twenty- 
third day of May, became buoyant in her fore part, and these 
Ubellants, by throwing out her anchor astern, and heaving with 
great and unremitted exertions on her cable, were envied to 
bring round the head of the said brigantine ; and^ having cast 
out her sheet anchor at the whole length of the cable, threw 
from the aft part of the said brigantine a part of her cargo into . 
the sea, whereby the said brigantine became afloat : and these 
Ubellants further shew that, on the evening of the said twenty- ; 

third of May, and the morning of the twenty-fourth, the weather 
being squally and tempestuous, these Ubellants returned to and 
continued in the said sloop near and about the said brigantine in 
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Warder etai. ture savcd fr6m shipwreck, thoagti necessary for 
.OoodTsavcd ^^ subsistatice or paymesit of himself and crew: 
BciieCreoie ^^^^ ^^^^ ^" casca of the quantum of salvage, should 
\^^\'''\j promises made by the master, in time of. distress, 
Promita be regarded; but the reward must be measured ac- 
nmstermiime cording to circumstances. Much less to be valued 
t*obe^g^d^' are the expressions he makes use of, tending to 
«*• shew a dereliction, or abandonment of the property. 

I cannot, therefore, be of opinion that, in this case, 
there is an express dereliction^ in the legal interpre- 
tation of the word. 

As to the implied dereliction^ there are no cir- 
cnmstances to prove it, but those which generally 
accompany such unfortunate case^. If thes6 were 
to be taken as proofs of abandonment, on which the 
right of occupatocy would attach, there would be ail 
end to all enquii'ies relating to salvage, in instance!) 
sjups far- ^f iships or ?oods forsaken. But the law is ether* 

taken through ,^ ^ t • x ii«i i i^ 

fearof euc- wisc; andxthc ship, though forsaken, through fear 
S Ufer^^^ of enemies, or to save the lives 6f the people, is not 

legally dere- 
lict, so ai' to ^ . 

warrant full 

right bv occu» ^ • - 

paiicy.' the most imminent danger, the wind Wowing from different quar- 

ters, and sometimes upon the said bank. But these libellants, 
being resolved to risque their lives for the safety of the said 
brigantine, returned to the same and made sail upon her on the 
twenty-fourth day of May, the said vessel having then six feet 
and a half of water in her hold, and that part of hef cargo which 
remained on board being yery much shifted into the side, and 
causing the said brigantine to heel and labour very much in 
sdling. That, a Strang current setting upon the bank, these 
Hbellants were agsdn compelled to anchor with the said brigan- 
tine and sloop on the same day ; and, continuing so at anchor, on 
the next day a certain sloop, called the General Green, com- 
manded by captain Stein, bound from the Havanna to Provi- 
dence in Rhode Island, fell in with these libellants, and, in con- 
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legaUf dtrcBctf or even vfreck or lost I shaU Waiter etti. 
tiiierefore dismiss, as untenable, the first point made coo^nvei 
in this cause, with the supplemental libd on which jj^J^^^ 
it arises. 

As to the second pointy which respects the ^an* 
turn of salvage, and tencl^ to shew the risque incur- 
red, by the assistance given to the master and crew 
ofihc Belle Credcy to wit, the deviation^ I should, in a 
case which I was under the necessity of determining, 
consider it as such.^. I am persuaded that the delay 
of the Amiable exposed her to uncommon danger : 
and, as it was not necessary, in the course of the 
voyage, for any purposes which insurers might have 
had in view, but was merely produced by the cir- 
cumstances stated in the libel, it would, I think, have 
itvailed, in case of loss; to repel a claim of insu- 
rance. And the principle is the same, as to all con- 
^quences necessary to be considered In this cause, • 
whether the owner remained his X)wn insurer, or 
threw the risque on others, by a policy descriptive 



sideration of twenty-three boxes of sugar, being part of the 
cargo of the said bngantine, which were then and there deliver- 
nd to him by these libellants, in^ full satisfaction for assistance, 
was induced to cast anchor alongside of the said brigantine, 
and with the crew of his vessel to assist these libellants ui stow- 
ing and trimming the cargo of the said brigantine, and pumping 
out the water therefrogn* And these libellants further shew 
that two of the mariners on boaixl of the said sloop,' bound from 
the Havanna toProridence in Rhode Island, with the permission 
' of the said captain Stein, and in consideration^of the sum of 
two hundred dollars, paid to them by this libellant, Richard 
Xonklin, undertook to assist in navigating the said brig^ntine to 
the port of New York ; that these libellants, Enoch Concklin, 
and Strong Concklin, with the said two marinersj on the twenty- 
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Warder etal/ 

Ocods saved 

from La 
Belle Creole. 



What is de- 
viation, as it 
regards in- 
surance. 
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of the voyage. A deviation is not merely the unne- 
cessary going out of the track, or course usually 
taken, but it is also a departure from either the ex- 
press or implied terms of the contract. It needs 
not much reasonii^ or discussion to shew that de- 
lays for saving of ships, goods or mariners, produ- 
cing uncommon risque, cannot be legal excuses on 
the part of the insured on policies as they are gene- 
rally made. Such delays being breaches of the im- 
plied terms of the contract, by exposing to hazards 
not originally counted upon, foreseen, or in the con- 
templation of the parties. They are justified to the 
heart, though not (in this respect) to the law, on 
principles of humanity, commendable in themselves, 
expected from all, and particularly from those who 
are exposed to similar misfortunes. Ships with let- 
ters of marque may chase an enemy, but cruising 
after prizes incurs deviation. But, without enter- 
ing into many particular references to cases or in- 
stances, it appears to me that all excuses for leaving 



^xth of May last, took charge of the "said biigantine, and we^h- 
ed anchor, and arrived at New York on the seventh day of this 
present month of June, together with a considerable part of her 
cargo, cm which day also the said sloop called the Betsy also ar- 
rived at the port of New York, with the residue of the said bri- 
gantine's cargo so saved from loss and destruction by these libel- 
lants as aforesaid. And these libellants further shew that, on 
their arrival at this port, this libellant, the said Richard Conklin, 
duly entered the said brigantine and sloop with their lading at 
the custom-house of this distiict of New York, and have since, 
together with Isaac Moses of the city of New York, auctioneer, 
and Nicholas Low, as their securities, become bound to the 
United States for the payment of the duties thereupon, and are 
now proceeding to land the samCf delivering it as landed into 
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the course, or delays must be from necessity ; and Waidcr et ai. 

not with a view to lucrative objects. Putting into Go<X*8aved 

port by stress of weather — to stop a leak — obtain jJ\?% ^\ 

provisions, &c. — going out of the track to avoid an v^^wJ 

enemy — for convoy or other purposes — for the au excuse's 

safety of the ship or goods, being beneficial to the of w^^ 

insurers, are justifiable. But it is different in the JTe^L^!^''"* 
case of cruizing for. prizes, and cases of a similar 
nature, which might be mentioned; and none of 
them appear to .me stronger than the one in ques- 
tion. 

On the third point I have taken into considera- 3d point. 

lion all the circumstances of the case, and the law ^"^'"^w* of 
respecting it, so far as I can perceive it applicable* 
"With respect to goods and merchandize, I can find 

no decided rules as to the proportion of salvage ; No decided 

i_ r V. • • 1 1.11 1 1 and fixed rule. 

those oi the maritime laws, which have made any de- 
signations of proportions, varying from each other, Proportions 
and giving from a twentieth to a half, according to iaw8*yar™^ 
the description and value of the articles saved, and 



the possession of the said Isaac Moses, as a counter-security for 
the engagements so entered into by him, as surety for your 
iibellants for the said duties ; and to the end that he may keep 
and dispose of the same, under the direction of this honourable 
court. And your Iibellants do further shew, that a considerable 
part of the said cargo on board the said brigantine being damaged 
and perishable, it is the interest of those whom it may concern, 
that the same should be immediately sold : Wherefore, these 
Iibellants pray the aid and advice of this honourable couit in the 
premises, with the customary process thereof; and that the 
stdd brigantine and the cargo thereof, so saved and brought into 
this port, may be sold by a decree of this honourable court, and 
that this honourable court will adjudge and decree to these Iibel- 
lants the whole or so much thereof, after deducting all charg^^, 

G 
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Wanferetai. the lisk, labour, and ocpenae >of salvage. On 
Cooi^saved plate, jewels and money, the sahrage 'is the leai|t>; 
BeiteCreoie Jtfid <)n aitides^ of Other ^cscriptioiis, aocQixlija to 
v,,^v%iJ ckcuny^ances. I IGind) howdver^ ^thaC the former 

On pi^tc, articles are not exempted, either irain^aven^, <con- 
£^a^ leut. tribiitions, or salvage^ Hie general prsobi^ is MOt 

Salvage not Confined to mere gucm^m meruehmi, as to the per. 
ITZ^r' ^"^ saving; butis expanded, so as to comprehend 
but excm- jj reward for the risk of life and property, labooir 

plary reward. . r r j ^ 

and d^iger,4i»the4lndertaking, sd&^wdlT&zjfrenman 
operating as an inducement to similar exertions. It 
is laid doura as apiinciple both of justice andf)olicy, 
that "he who has recovered the property cf another 
from imminent danger, by ^eat hhour, or perhaps 
at the hazard of Ms life, should be rewarded by :ki«n 
who has vbeen so materially benefitted by ithot 
labour.'^ 

I consider, in the case in question, the property 
risked by the owners of the ship Amiable combined 
with the danger to which her offioers aiid crew were 



^nd in sudh proportion to these libdlants, as this honourable 
court shall think proper. 

M^KINNIN, Proctor for Ubellanu. 

JDBCREE. 

The court, having taken time to advise m this cause until 
this day, doth novr order, sentence and decree, and it is hei^by 
ordered,* sentenced and decreed by the court, that out of the sum 
of fifty Hsix thousand five hundred and twenty*thrce dollars and 
thirty-eight cents, arising from the sale of the said brigantine 
Harmony and her cargo, and'brotight into court, the clerk paj 
the costs of the libellants, and those of the several claimants in 
this cause to be taxed, and also the costs accruing upon the peti- 
•ticm of Thomas Sheafe to this codrt for a remission of foreign 
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exposed m list enterprise; tad, tbaogh I do not de^ W»«icr «t tu 
firecktei the elBertions:of .the oficera and crew of JLtt ^<^^^ ^"^ 
Belle Cr^bie^ yet .all tbese exertionar would have BdieCrede, 
been weless^ unoeceasary, and impracticable^ if the ^^-^V^V 
Amiable had not been present and exposed in the 
undiertaking to risk^ y^d her officers and crew to 
danger. The labour and difficulty, too, exercised 
and experienced by the latter, were considerable,* 
asid uwemitted The season of the year, and the 
I^ce where the transaction happened, exposed the 
Amiable and her cargo to extraordinary hazard. 

With re^ut to the proportion of sahagey all cir- 
cumstances taken into view^ I have, in the general^ 
been guided by what I consider pxst. in the^ present This being 
case, as. weH as politic in all eases. .Combining both sei the quan- 
these cbrcumstaniees together^ I cannot have a better J^^i^^^ 
^ide^ nor one which ought to be more satisfactory * ^renchotdi- 
to one of the palties iri this cause at least, than the 
xviith article of book iv, chap. 19, of the Marine 
Ordinaoices of Fraiice,. on the subject of wreck, 



duties cliargedupon the said brigantine and cargo^ and also the 
fees^and costs of the several officers of this court to be likewise 
taxed ; and it is further ordered, .sentenced and decreed by the 
court, that the <^lerk also pay to the collector. of the district of 
the city of New YoriBj^ out of the sum so as aforesaid brought 
into court> the sw^ of seven thousand seven hundred and sixty- 
four dollars and one cent, bebg the amount of duties secured to 
be paid to the United States upon the said brigantine and her 
cargo. And, as a compensation for the saving of the said bri- &klvaf« 
gantine and her cargo, it is further ordered, sentenced, and de- **lo^«d. 
creed by the court, that the clerk pay one moiety of the residue 
of the sum so as aforesaid luroughtinto court, in manner follow- 
ing, that is to say, to the libellants Richard Conklin, and Strong Distribution. 
Conklin^ as owners of the sloop Betsey, one thii-d part of the said 
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Lanier ctai. which I havc translated — "If the effects, however 

CoodTsaved *' wtccked, are found on the sca^ or drawn froin its 

from La u bottoHi, the third part thereof shall be imme* 

Belle Creole. ' . 5, . , .^ 

^^^Fy-^^ " diately delivered, without expense, either specifi- 

French or- << cally or in money, to those who have saved them, 

thc'siiywt of " and the two other thirds ^haU be kept to be deli- 

wivai^e. n ygfed to the owucrs, if they shall claim them 

"within the time above mentioned; after which 

** they shall be equally divided between us and the 

V admiral, the costs of prosecution being previously 

" deducted from the two thirds." 

Although I do not exactly follow, yet I have as 
nearly accommodated my determination to, this or- 
dinance, as I think right* 

I do therefore adjudge, order and decree, that 

the libellants in this cause, to wit, the owner or 

owners of the ship Amiable^ and the master, first 

and second mate, the carpenter, and crew (including 

Salvage op boys and cook) of the said ship, have and receive, in 

third gTOTs'"^ full satisfaction, for and as salvage, the one third part 

ciTr^^f au ex- of the gross amount of the sales of the goods, wares 

penses and 



(harge9. 



inoiety ; and that the clerk, after dividing the remsdning two 
third parts of the said moiety into thirteen equal shares, pay 
four shares and a half to the said libellant Richard Conklin, 
four of the said shares being in consideration of his quality of 
master of the sloop Betsey, and the half of a share In considera- 
tion of the services rendered by his negro boy Charles in saving 
the brigantine and her cargo ; and that the clerk pay three 
other shares to the said libellant Strong Concklin, as mate of 
the said sloop Betsey, and three other shares to the libellant 
Enoch Concklin, as a mariner on board of the ssdd sloop Betsy, 
and who acted as master of the said brigantine after she was 
was got off the Bahama bank, and navigated her into the port of 
New York ; and that the clerk pay the two remaining shares and 
an half to the libellant Nathan Smith as a mariner on board of 
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aiid merchandize, as mentioned in the account of Wiudcret^ 
sales rendered by the marshal of the district, free and GoodTuved 
clear of all expenses, costs, duties and charges what- g^jJ^'ciSe 
soever; and also the one eighth part of the appraised \^y>/'^j 
value and amount of the plate and money mentioned One eighth 
in the inventory, No. 2, to be divided among the LLy. 
said owner, or owners, master, mates, carpenter and 
crew, in the following proportions, to wit — 

Three fourth parts thereof shall be received and Dwtributia. 
taken by Jeremiah ff^arder or the owner or owners 
of the ship Amiable, for his and their sole and se- 
parate use and property. That the remaining fourth 
part of the said salvage (which, though less than is 
common in a case of prize in war, is, I think, with 
their wages, sufficient; as the danger of conflict did 
not exist, which as to prizes adds to the risk, and 
increases the reward) shall be divided to and among 
the officers and crew of the said ship, in manner fol- 
lowing, to wit, the said fourth part shall be divided 
into twenty-six equal shares or parts, whereof 
The captain shall and is hereby directed Shares 

to receive .... 8 

The chief mate - - - -4 
The second mate • - - - 3 

The carpenter - . - - 2 

And each mariner and the cook one share 8 
Each boy half a share - - - 1 

Amounting in the whole to - 26 

the said sloop Betsey. And it is further ordered, sentenced and 
decreed by the court, that the other moiety of the residue of 
the sum so as aforesaid brought into court, be retained by the 
clerk to be paid under a future order of the court to the several 
claimants in this cause^ according to their respective interests 
in the said brigantine and cargo, or either of them. 
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restored on 
payment of 
the salvage. 



Thai die plate and money shaU be neslored to 
captain Davcr, fear the use of tumself and those of 
Ae French officers and erew of ha Belie Cfeoh^ to 
wiK)m die articles therem contdned respectively 
betofig^, on payment of the proportkm of the apy 
praised value thereof, herein befwe decreed foif 
salvage. 

That the whole amoimt of the proceeds of the^ 
saks, of the goods and merchandise, ^is mentioned 
in die marshal's return, and account qi sales, to- 
gether with the salvage decreed on the plate and 
money, be brought into court ; ajjd, after 4>aying 
thereout the one third of the amount of th€( former, 
and the salvage as aforesaid on the latter^ the other 



The schV. 
William fell 
in with the 
Jefferson at 
sea, in great 
distress, and 
took her mas- 
ter and crew 
from on board 
her — She was 
then aban- 
doned. On 
the/ollowing 
day some of 
the crew of 
the William 
went on board 
of her, and, 
after great 
peril and exer- 
tion, brought 
her into New 
York. The 
district court 
allowed one 
half of the 
neat proceeds 
as itUvage, 



Morehouse et al. 

<ocr«z«9 
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LIBEL, 

To the honourable John Sloss Hobart, judge of the district 
court of the United "States for the New York district.—^ 

Hombly complaining shew unto your hoDor in this homini- 
ble court, Andrew Morehouse, James Ford) Elihu Carringtoi^ 
and Rienhold Willenbrant, at present in the city of New York 
in the New York district, mariners,, for themselves jointly,-and 
separately, and also for Nathaniel L. Griswold and George Gris- 
wold of the same place, merchants, Noah Pratt, Jesse Lyon and 
Peter Jones, sere rally and respectively, aiccording to thrir rights, 
interest and claims as hereinafter and hereby particularly set 
forth and made manifest, and as the same shall be judged right 
and decreed in and by this honorable court* That the said Na« 
tiraniel L. Griswold, and George Griswold, were at all the tiroes 
hereafter mentioned the true sole and lawful owners of the 
American schooner called the William, which sidd schooner 
sailed from the island of Tobago in the West Indiesi on <k 
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two remaining thiMs shall be subject to the follow- Waider e^ai. 
ing expenses and payments, which are hereby di- Goods saved 
rected to be discharged and made forthwith. BditeCrede. 

The costs accrued, and to accrue, in this cause^ 
shall be fully paid and discharged, and all expenses 
incurred in the storage, and on the sale of the whole, 
as they shall be examined and taxed : and all 
duties and customs therein legally chargeable, and 
charged, shall also be paid thereout. After all the 
said costs and charges and duties shall be fully paid 
and discharged, the balance of the said two thirds 
shaU remaia m tins couil, jsubjec^t to the further 
^rder, jw^ment and deenee ,theres)f. 



iWT<*""^-i^— ^^'p^— ■■^^<^i^"r-r*iw^i^^'^"**^p*^— •"•T^* 



about the nineteenth day of October, in the year of our *Lord 
1«03, -bound to the t:hy -and port of New York in the New York 
di«triot, with ajo;a*gfo.(^«nerdiandize, the said schooner's cf ev, 
^nsisung of Ae %dii Noab Pratt, who was mai^r, yc^r Ubel^ 
lant Anielrew Jl^lora^ouse, who was mate, and.the. other libellants 
James Ford, Elihu Carrington, and Rienhold Willenbrant, to- 
gether with^the said Jesse Lyon, who were seamen, and the " 
said Peter Jones who was cook of the said schooner William, 
for the said voyage. And these libellants further shew, and 
give the court here to understand and be informed that on or 
about the fifteeenth day of November in the year last aforesaid, 
while the said schooner William was on her said voyage from 
Tobago to this port of New York, and^avigated as aforesaid, and 
in latitude by observation thirty-six degrees and fif^y'ifive 
minutes north, at or about four of the clock in the afternoon, 
•the said schooner William on the high seas fell in with a certain 
.brigantine or vessel called the Jefferson of Newbury Port, com- 
manded by one James Adams, which said brigantine, as the 
libellants were then informed, and believed to be true, was last 
from St. JBartholomews, and was bound to the port of New York 
in the New York district, with a considerable cargo on board.*<- 
And your libellants further shew and declare, that shortly after 
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Taylor and others, owners, and Heartwell and others, 
master and crew of the brig Alexander^ 

Goocfs saved from the CcUo. 




DECREE, 



1806. 



The brig 
Alexander, 
on a voyage 
from Havan- 
sa to Phila- 
delphia, met 
the Cato at 
sea in distress, 
and took all 
her crew and 
some part of 
her cargo on 
board,andleft 
her. Six days 
after she 
again fell 
in with the 
Cato— The 
crew of the 
Cato as^sted 
in saving 
other parts of 
the cargo. 
Salvage 
claimed by 
the crew of 
the Cato, and 
half a share 
each all6wed 
to those who 
had been ac- 
tive. About 
two -fifths of 
the gross sales 
allowed as 
salvage. 



THE hn^AtexandeTj Heartwell, master, laden 
with a valuable cargo, on her passage from the Ha-^ 
vanna for Philadelphia^ on the sixth of September 
last, met, on the high seas, with the ship Cato^ Pyle, 
master, on a voyage from New Orleans to Bor- 
deauxy in great distress, and on the point of perish- 
ing. The master and crew of the Cato were taken 
on board of the Alexander j with part of the cargo, 
consisting of 6 seroans of indigo, thirteen bags of 
coffee, and as much provisions as supported those 
of the Cato*s equipage, while on board the Alexan- 
der. 



the said schooner William fell in with the said brigantine Jeffer- 
son, the said James Adams came on board of the said schooner 
William, and infonned that the said brigantine some time pre- 
viously, and on or about the ninth day of the said month of Novem* 
her, at night, and while it was very dark and disagreeable weatheri 
had been run foul of by a Spanish or French ship of war, and that 
the said brigantine had thereby lost a great part of her sails^ 
rigging and spars, and was very materially injured, wrecked and 
broken in the hull, all which these libellants afterwards discover- 
ed) and therefore aver to be true.— ^ And the said James Adams, 
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Thejilexander then pursued her voyage ; but on Taylor « ai. 
the twelfth of the same m(Mith, fi^l in again with the the ship Cato. 
Cato^ and found near her a vessel taking out goods. 
Captain HeartweU sent his boat, in which went cap> 
tain Pyle, the second mate, and the boatswain of 
the Cato^ and saved from the abandoned vessel 20 
bales of cotton^ 9 seroons of indigOy a new hawser ^ 
some bee/\ and other articles. It appears by the 
testimony, that " it was blowing hard^ The Alex^ 
under arrived in Philadelphia with the articles saved 
(a small part whereof consisted of articles of furni- 
ture, and apparel of the ship) and the master and 
crew of the Cato^ on the 25th of the same Septem- 
ber. It does not appear that any extraordinary risk 
was run, or exertions made. The time occupied in 
saving the goods was but short, " a few howrs^^ at 
each meeting with the Cato. 

. This case, in all its essential features relating to 



then also declared, that he and the residue of the crew of the 
said biigantine were determined, for the preservation of their 
lives^ to leave and abandon her, and desired a passage on board 
the said schooner V^iiliam to New York, which was consented 
to on the part of th^ captain of the said schooner.— «And these 
Jibellants further shew, and give the court here to be informed 
and understand, that, in order to get a further supply of provi- 
• sions and water on board the said schooner, so that the crews of 
both the vessels might have a supply on their passage to New 
York, your libellant Andrew Morehouse, together with two 
ethers of the seamen belonging to the said schooner William, 
went on board of the said brigantine to endeavour to get such 
supply from her, especially of water; but, in attempting to get 
water out of the brigantine into the boat, the cask was unavoid* 
ibly stove, which frustrated their intendon in that respect. And 
your libellants further shew, and for truth declare, that at or 
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Taylor et ai. the situation of the vessel, the mode of obtaining 
the ship Cato. ^^ atticles saved, the assistance given by the crew 
of the deserted ship, and all the leading circuni- 
stances bears, by a curious coincidence, an exact 
ri^semblance to that of the Belle Creole^ determined 
in this court in 1792. 

But a dispute in this cause arises betweeri the 
crew of the deserted ship Cato, and the salvors, the 
officers and crew of the brig Alexander. 

The crew of the Cato insist on sharing the part 
to be allotted to the crew of the brig Alexander, on 
equal terms. They alledge that, by the knowledge 
of the master, and others of the Cato's equipage^ 
who adventured in a second enterprise for saving, 
after the Cato had been left by the brig Alexander 
for several days, and again discovered, the most va- 
luable goods were rescued from destruction by their 
position in the ship being pointed out. The master 



about five of the clock in the afternoon of the same fourteenth 
day of November, being the fifteenth of that month by sea reck- 
oning, the said James Adams the master, and all the crew of 
the said brigantine abandoned her and her cargo, and came on 
board the said schooner William^ then on tlie high seas, 
bringing with them only the brigantine's boat, in which they 
came, with their chests of cloaths and bedding, and a small quan- 
tity of provisions. And the said captain and crew of the said • 
brigantine Jefferson then declared, they would not return to 
her, nor make any further attempt to navigate her into port. — 
And these libellants further shew, and give the court to be in- 
formed, that, after the captain and crew of the said brigantine 
had so abandoned her, as aforesaid and came on board the said 
schooner William, on the high seas, it was thought most advise- 
able by the captain and crew of the said schooner, for them to 
endeavour to keep in sight of or near the said brigantine, du- 
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and some of the crew assisted in this saly^;e, at Taylor et ai. 
personal risks, while others of them navigated the the ship Cato. 
brig Alexander, which would have been ex^posed to 
hazard, and perhaps loss, without these assistants; 
as the crew of the brig were incompetent to navi- 
gate and to save goods out of the Cato at the same 
time. It was said that assurances were given to 
the Cato's crew (at the time) of equal benefit of 
salvage. 

On these points I must refer to the opinion 
I gave in the case' of the Belle Creole , in which the 
same kind of circumstance and agreement occurred. 

Much reliance was placed by the counsel for the 
crew of the CatOj who laboured to increase the quan- 
tum of salvage as a common concern, on the case of 
the Aquilaj 1 Rob. 22, 35, &c. It is a mere diflFcr- 
ence of the interpretation of the word derelict , as it 
respects ** boats, or other vessels, forsaken and 



ring the night then ensuing, in order to see her situation in the 
morning ; and, if opportunity offered, to attempt to save her and 
her cargo, or at least to endeavour to get a cask of water from 
her, and put on board the schooner William, as a fiirther sup- 
ply for the people then on board her, during the residue of the 
voyage ; ajid, though this was attempted, they lost sight of the 
said brigantine during the night, and did not see her again until 
at or about the hour of eleven of the clock in the forenoon of 
the next day, when they saw her at as great a distance as she 
could be discovered, and considerably to windward, when the 
said schooner William was steered for, and about five of the v 
clock, post meridian, came up with the said brigantine Jeffer- 
son, it being, by sea reckoning, the sixteenth day of November, 
and in latitude, by observation, about thirty-six degrees and fifty- 
five minutes north; but the sea being then rough, and the ves- 
sel rolling very much, it was deemed impracticable to get any 
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Tari<>r et aj. ** found on the sea^ without any person in them,"—— 
theahipCato. which Creates any shadow of distinction between 
the application of the word in the case of the Aquila^ 
and my definition or understanding of the term, as 
given in the decree alluded to. Sir fFilliam Scot$ 
has the same ideas of the civil law meaning of de^ 
relict J to which a right in the first occupant attaches. 
The abandonment must-be voluntary, and not pro- 
duced by force or necessity. All maritime derelicts 
(vessels deserted) are subjects o£ salvage, and not 
rights in toto, acquired by mere possession. When 
I was under the necessity of deciding a variety of 
points on the subject of salvagCy it would much 
havQ relieved me,' to have seen the decisions of the 
cases of the Aquiluj 1 Rob. 32; and that of the Two 
Friendsy same, 228. There is so evident a coinci* 
dence of opinion, in the principal points so much 
laboured in several salvage cases here, that I was 



water out of the said brigantine that night ; it was» nevertheless, 
agreed upon, after consultation between the captain, mate and 
crew of the said schooner William, that the mate and three 
seamen of the schooner should go on board of the said brigan- 
tine, if practicable, and examine her situation, and thereupon to 
judge of the expediency and propriety of taking possession of, 
and endeavouring to navigate her into port ; whereupon, your 
libellants went on board th^ said brigantine, and, after the best 
examination they could make of her situation, they returned to 
the schooner ; whereupon it was agreed between the captain 
and the rest of the crew of the schooner, and your libellants, that 
your libellants should go on board and take possession of the 
said brigantine, and use their best endeavours to navigate her 
into port. And that the said schooner should endeavour to keep 
company with the brigantine, and render her what assistance 
they could towards getting her into port; in consequence of 
which agreement, your libellants, the said Andrew Morehouse, 



ADMIRALTY DECISIONS. 55 



SALVAGE. 



the inore confirmed in the decisions I then gave, by Taylor et ai. 
the concurrence of sentiment evidenced by Sir tVil- thcsWp Cato* 
bam Scott in both these cases, which I had not seen y^^^^y^U 
till long after my decisions on similar points. One 
point has never been stirred, as no occasion called it 
forth, u e. that deserted ships and .goods, where no 
owners appear, are national droits^ paying salvage 
to those who find and save them. This excludes, 
however, all idea of occupantis Jiunt derelicta. It 
will be seen there (and in other modem elementary 
writers and reporters) concisely stated that the old 
and unjust claims of nations to wrecks, jettisons^ 
&c. &c. to the exclusion of owiers, are now obso- 
lete, as they were ever unjust. The old rule of al- ow ndc of 
lowing half to the finder, or salvor, of deserted yes* to wiiorsex- 
sels, jettisons, wrecks, &c. without regard to degree p'*^*^ 
of merit, labour, or difiiculty, has been long ex- 
ploded, as hath also been the antiquated idea of its 



James Ford, Elihu Carring^n and Reinhold Willenbrant, with 
the approbation <^ the captain, and the rest of the crew of the 
said scho<mer, went on board of, and took possession of, the said 
brigantine, taking with them their cloaths, beds, bedding and 
such other necessaries as they wanted, and couM be spared from 
the said schooner William. And your libellants further shew, 
and give the court here to be informed, that they then took pos- 
session of the said brigantine, twenty -four hours or upwards 
after she had been abandoned by her former captain and crew, 
as before set forth ; whereupon, after having so taken posses- 
^n of the said brigantine, your libellant, Andrew Morehouse, 
took the command of her, and, with the assistance of the other 
libellants, made what sail they could upon the said brigantine, 
and with great difficulty, and imminent danger, navigated her 
into this port of New York, in the New York district, where 
they arrived on the second day of this present month of Decem- 
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Taylor ct ai. being necessoiy that some living animal should be 
the shipCato.* found in a deserted ship. Any mark by which the 
K^^r^J property can be known is a sufficient designation of 
ownership. 

The third article of the laws of Oleron* has been 
produced, together with the commentaries upon it, 
to shew that seamen saving from wreck are entitled 
to reward (where sufficient property is saved) be- 
yond the amount of wages. 
Seamen of I never disputed this doctrine in the cases to 
treTs^ving**' which it seemed applicable. Seamen are entided 
good^ &c. Q,. not to wages J in cases of wreck, according to the 
wages accord- mciit of their services in that distressing exigency, 
aefvicci.*" Those who do not assist^ do not receive their wages, 
which are lost by the wrecks and recovered in equi- 
valent, by the services in saving. But the amount 

» Sea Laws, 133. 



ber, where the ssdd brigantine, and all the cargo she had on 
board when these libellants took possession of her, as aforesaid, 
BOW are ; the particulars whereof are not known to these libel- 
lants with certainty, but they were informed by the said James 
Adams, the former master of the said brigantine, before they 
took possession of her, as aforesaid, that the cargo con^sted of 
eighty-three hogsheads of sugar, and two hogsheads of coffee ; 
and these libellants know, from inspection, that a great propor* 
tion of the S8ud brigantine's cargo consists of sugar, but they 
have not yet discovered any coffee on board as part of the cargo, 
the said cargo not having been yet landed. And these libel- 
lants further shew, and for truth declare, that the said brigan- 
tine and schooner kept company, or in sight of each other with 
great difficulty, until about five of the clock of the afternoon of 
the seventeenth day of November last, when they lost sight of 
each other in a violent gale of wind, and never came in aght of 
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of wages recoverable is not precisely fixed ; whether Taylor et tt. 
it shall be to the time of wreck j or for the vot/agey the ihj Cat©, 
is discretionary. Regard must be had to merit and V,^v^J 
to the value of goods saved. I have thought it best to 
make the allowance to the crew of the deserted ship 
as an increase of the quantum of wages in account be- 
tween them and the owners of the articles saved. I 
« 

have kept tfie cases of the actual salvors, i. e. the 
owners, officers and crew of the ship saving, and 
those of the persons saved out of the perishing ves- 
sel, distinct and separate. I do not say that there in some 
may not be a case where the reward should exceed ^a beyond 
any wages ; but, I consider the vessel affording the '**^"" ^»««»- 
means of saving the lives of the perishing ship's 
company and her cargo, and her officers and crew, 
as the real and substantial salvors. The others only 
act variously, and hgld subordinate situations. cri<^"<^^'" 
Without the ship and crew which afibrd them re- 



each other agam until they respectively arrived in Ahis port oC 
New York: and these libellants further shew, and give the court 
here to understand, that the said Noah Pratt, the captain, and 
the residue of the crew of the said schooner, did all in their 
power to keep company with the said brigantine, and to render 
her and these libellants assistance, until the said vessels «wrere 
parted in a gale, of wind, as aforesaid ; when, having entirely lost 
»ght of the said brigantine, and there being no reasonable pro- 
spect of again falling in with her at sea, the said schooner made 
the best of her way to the port of New York, being the port of 
her destination, where she arrived on the twenty-fourth day of 
November last. — Wherefore, these libellants pray due process 
of law, against the said brigantine, called the Jefferson, her 
tackle, apparel and furniture, and all and singular the cargo so 
taken possession of and brought into port, and saved as aforesaid, 
and against all and every the owners and owner thereof, or any 
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Taylor etai. fugc and safety, of what avail would be all the efforts 
theshi^Cato. of the equipage of the perishing ship? The latter 
are bound, by every tie, to afford the former all as- 
sistance to return an obligation ; and they are legally 
bound to assist in saving the goods to revive their 
elaim to wages. What the amount shall be is to be 
considered as between them and the owners. They 
are not on a footing with the crew of the auxiliary 
vessel mentioned in the csiscofthcjiquila. These had 
neither duties to perform or obligations to return- 
Yet they were placed in a secondjuy grade of merit. 
In this case a degree of generosity has been evi- 
denced by the salvors, who gave up to the crew of 
the Cato such of their private adventures as were in 
part saved. Another vessel, of the same owner, 
was found at the second discovert/ of the Cato, sav- 
ing of goods, and keeping her from going down. I 
have heard of no claims brought forward on the 
part of this vessel. On the whole, I deem it best 
for the crew of the Cato, not herein provided for, 



part thereof; and that they be duly cited to appear and answer 
the premises, and to perform such oi*der and decree touching 
the premises as it shall seem meet to this honorable court to 
make ; and that the said brigandne, her tackle, apparel and fur- 
niture, together with all and singular her cargo so saved and 
brought into port, may be sold in pursuance of a decree or order 
of this honorable court ; and that the proceeds of such sale or 
sales, or such part or portion thereof, as shall seem just and 
equitable, may by virtue of an order and decree of this court be 
adjudged and paid over to your libellants, or to them and such 
other person and persons as by means of the premises shall be 
deemed and adjudged entitled to salvage or compensation out of 
the same ; and that your libellants, and others interested in the 
said property, as salvors thereof, may have such further or other 
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to aj^ly by petition for a dispribution of the remnants Taylor et ai. 
and surplus, when their case, as between them and thesh^ cato. 
the owner, will be considered. I do not exactly re- k,^^y^\J 
collect by what rule I estimated the quantum of the 
wages I ordered to be paid out of the surplus to the 
officers and crew of the Belle Creole j but I think 
it was beyond the wages due at the time of aban- 
donment of the vessel. The officers of the vessel 
also had their private property restored. On some 
they paid a small salvage. I considered the captain Captain of 
as entitled to wages in quality of an auxiliary salvor, *««! cmhied 
having a lien on the articles saved. ^ wa««* «>« 

There is a mistake, evidenced by some qf the saved, he hav- 
counsel in this, and other salvage cases, as to the '^ving the^ "* 
principles regulating the payment of wages to s^^^^- 
seamen in cases of wreck. The old law was, that 
they were payable only out of such parts of the 
wreck of the ship, her tackle and fiimiture, as were 



relief in the premises as law and justice may requira, and as to 

this honorable court shall seem meet. 

And your libellants will ever pray. 
RIGGS, Proctor, 
A. HAMILTON, Advocate. 

New York, Dec, 7, 1803. 



AIlSmiR AND CLAIM. 

Thb answer and claim of Gilbert Robinson of the city of New 
York, merchant, for himself and James Brown his co-part- 
ner, togetlier composing the firm of Gilbert Robinson, tif 
Co. consignees of eighty hogsheads of Muscovado sugars, 
shipped on board the brigantine or vessel, called the Jeffer- 
son, fdr and in behalf of George Cruden and company of the 
island of St. Lucia, merchants, the owners of the said sugar, 
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Taylor ctai. savcd, but it was found that under this impression 

the ship Cato. ^^ whole attention of the mariners was occupied in 

\„yy^Kj saving those articles from which they derived ad^ 

vantage ; and to ensure these they suffered the 

By modem goods to pcrish. Modcm authorities are clear, 

t^^c'^^Vor^ that both ship and cargo j or such parts as are saved, 

such part as 2urc alike responsible ; thoueh it should seem that 

are saved, * . ' i • i 

responsible the old fuud, to wit, the part of the ship's materials 
vage. ^^ furniture saved, should be exhausted before the 
cargo be made answerable. ^ There is no founda- 
tion, in my recollection, for the assertion, that so 
much of the goods must be saved as wUt produce 
an amount oi freight equal to wages. Freight^ in 
cases of wreck, is not the rule, as it is in ordinary 
circumstances: freight and wages growing out of 
it, are lost by wreck , unless the goods are sent on 
to their destination. The claim of the sailor is not 
under his contract for wages out of freight, but in 



and for and in behalf of the underwriters and all others in- 
terested therein, to the libel of Andrew Morehouse, James 
Ford, Elihu Carrington and Rienhold Willenbrant for them- 
selves jointly and separately and also for Nathaniel L. Gris- 
wold, and George Griswold, >Joah Pratt, Jesse Lyon, and 
Peter Jones against the said brigantine Jefferson her tackle, 
apparel, furniture and cargo. 

The claimant by protestation, saving to himself and all 
others for whom he claims, all right of exception as well to the 
truth as to the sufficiency of the said libel, for answer thereunto 
or unto so much thereof as it is necessary for him to answer, al- 
leges and declares, that the said brigantine, called the Jefferson, 
being at the said island of St. Lucia, and bound on a voyage 
from thence to the port of New York, the said house of George 
Cruden and Co. did there ship and lade on board the same, 
eighty hogsheads of Muscovado sugars, marked and numbered 



ADMIRALTY DECISIONS. 59 



SALVAGE. 



a new character, as a sahor^ he regains a rightful Taylor et^i 
claim to wages, restored by his exertions in rescuing the sh^ Cato. 
the articles saved (whether parts of the ship or cargo) 
from the perils and loss to which the wreck had ex- 
posed them. The same principles apply in cases 
like that now before me. 

Thus far I had proceeded with intent to close 
my observations, under the idea that the claimants 
in the Alexander had acquiesced in the decision in 
the case of the Belle Creole. But I found, on a se- 
cond hearing, that their views were extended beyond 
the proportion of salvage given in that case. Much 
reliance was placed on precedents of greater propor- 
tions in other cases, determined both in England, 
and in the Umted States, But precedents seldom 
apply as to quantum. The whole subject is open to 
discretion ; which is seldom alike in diflFerent indivi- 
duals, determining on similar circumstances. It 



as follows, to wit, B. I. No. 1 to 80, for which a certain James 
Adams, the then master of the brigantine, did then and there in 
the usual form, sign and deliver regular bills of lading, binding 
himself to deliver the same at New York to this respondent and 
his co-partner, by the description of Messrs. Gilbert Robertson, 
1st Co, merchants there.- That the said George Cniden ^ Co. 
did shortly afterwards forward to this respondent and his co- 
partner, under the firm aforesaid, two of the said bills of lading 
subscribed by the said James Adams ; and, by invoice and let- 
ter of advice bearing date respectively on the tenth' and eleventh 
of October last past, did assign the same to this respondent and . 
his said co-partner, under the firm aforesaid) to be sold for the 
account and risk of the said George Cruden and company, as 
by the said bills of lading, invoice and letter in the possession of 
this respondent, ready to be produced to this honourable court, 
may appear. 
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Taylor et ai. vcrj rarely happens, that cases resemble each other 

Umj ship Cato. SO nearly as the present and that of the Belle Creole. 

K^^'T'kJ The case of the Blaireau* determined in the 

Feb. 1804. supreme court of the United States, was now, and 
not before, produced. It was relied on by the coun- 
sel for the salvors in the Alexander, as well as the 
counsel for the crew of the Cato. It is very easy 
for counsel, among the items of inducements to sal- 
vage, to enumerate that of the value of property 
risked. It will appear that I have, in no instance, 
disregarded this circumstance; but it is difficult for 
anyone to fix the proportion of weight it should 
have in the final adjustment; more than it could be 
with any accuracy ascertained, what was the rela- 
tive value of exertion between a strong, or less ath- 
Principies ^^^^^ individual. It has never struck me as forcibly 

by which sal- as its advocatcs seem to consider it. Extended as 

vage should ' • • i t_ i i r i 

be regulated, far as somc havc carried it, the whole value of the 
articles saved, with a sum paid in addition, would 
not compensate for the risk. But a leading and do- 



a 2 Granch. Rep, 240. 



And this respondent fiirther answering saith, that he hath 
been informed and believes, that the said brigantine, having ou 
board the said eighty hogsheads of sugar, did set sail and pro- 
ceed on the said voyage, and, in the prosecution thereof, did fall 
in with the said schooner, called tlie William, and that she was 
navigated and brought to the said port of New York by the libel- 
iants, but under what^ circumstances of risk or danger this 
respondent is ignorant. 

And this respondent submits himself in the premises to the 
judgment of this honorable court, and humbly prays that the 
ssdd eighty hogsheads of sugar may be discharged from arrest . 
under the process of this honorable court ^nd may be restored 
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minant consideratiou ought to be, the benefit (irising Taylor et aL 
to the owner. This may be afforded by a coaster j^e ship Cato. 
of small value, as well as by an JEast Indiaman. The 
owner of the goods saved should psy^salvage in pro- 
portion to his property saved, and the advantage he 
receives, adding a reward as an example and incen- 
tive to others, and not according to the property of 
the salvor. I cannot depreciate the services per- 
formed by the officers and crew of a vessel of small 
value, in any thing like the proportion of value of 
a vessel and cargo of great amount. All such con- 
siderations render the subject difficult, arbitrary and 
uncertain/ In the case of the Blaireau^ there were 
great varieties of opimon, as will ever happen where 
no rules are, or can be, immutably fixed, between 
the judges of the several courts, on important points. 
In one of no small import, I know that one of 
th^ judges of the , supreme court (Washington) 



to the possession of this respondent and his said co-partner, for 
the use of the owners thereof-*- And that thi^ respondent may 
be hence dismissed with his reasonable costs and charges in tlus 
behalf sustained. 

GILBERT ROBERTSON. 

T. L. OGDEN, Proctor for Claimants. 

Sworn in open court this twenty- > 
seventh day of Dec. 1803. 3 

EDWARD DUNSCOMB, Cierk, 

DECREE, 

The court having taken time to advise as to its decree, and 
as to the proportion and distribution of salvage in this case, doth 
now order and decree, that the said cargo of the said brigantine 
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Taylor etai. Oil the point of Toolc^s participating in sahage^ dif- 
the ship Cato. fered from all the others ; he thought him not en- 
titled to a share. It is not therefore surprising that 
in this court J it should be found impracticable to fix 
satisfaclbry rules either for the payer or receiver of 
salvage ; both being generally discontented. Mer- 
chants give as little satisfaction as courts. Few sal- 
vors or owners give themselves the trouble of gain- 
ing information, farther than the immediate object 
of pursuit. Many years ago a case of salvage, of 
considerable importance, was referred by consent 
to three of the principal merchants in Philadelphia. 
They reported in favour of the salvors about 55160; 
when no court could have been justified in decree- 
ing less than ten times that sum. It was for me an 
unlucky decision, for no case of salvage, originat- 
ing in this court, has been since referred to mer- 
chants. 



Jefferson, and every part thereof, mentioned in the libel filed in 
this cause, be and the same is hereby condemned, pursuant to 
the prayer of the said libel, and that the same be sold by the 
marshal of this district, at public auction in the city of New 
York, to the highest bidder, or for the best price that can be got 
for the same, after giving at least four days notice thereof in a 
newspaper, entitled the Daily Advertiser, and one other of the 
public newspapers printed in the said city ; and that the said- 
marshal have the moi^ies arising from the ^ said sale, together 
with the wmt at the next district court of the United States, to 
be held for the district of New York after such sale, and that he 
Amount of then pay the same to the clerk of this court. Antl it is further 
salvage. ordered, sentenced and decreed by the court, that one moiety 

or equal half part of the nett amount of sales of the said cargo, 
(after deducting the duties on the cargo and the costs and 
charges which have accrued or may accrue in this cause, by 
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There is now a better, though not yet a perfect Taylor ct ai. 
understanding ofthis subject, among traders. Libe- the shij^cato. 
rality and attention to general interests must qualify 
particular pursuits after gain. Cupidity, always dis^ 
posed to be bribed, must have a dou(9eur to unlock 
the generous feelings of the heart. But if salvors 
are too grasping, owners will err in refusing an ade- 
quate reward. They will suppose that they might 
as well abandon the property to the. first occupant, 
as to suffer it to be consumed in remuneration and 
expenses. 

I perceive in the decision of the case of the 
£laireauj no opposition to the general principles of 
my decrees on this subject, on former occasions. I 
shall deem myself contrpUed by it, wherever I differ 
in opinion. The reward to Toole^ was given from 
the peculiarity of the circumstances; this is always 
discretionary, and governed hf the facts of every 



reason of the libel, claim and petition filed in this cause) be paid 
to the libellants in this cause, or to them and the said Nathaniel Distribution. 
L.Griswold, George Griswold, Noah Pratt, Jesse Lyon and Peter 
Jones, or their proctor by way of salvage ; and that the same be 
distributed in manner following, that is to say, one .equal half 
part of the said moiety or salvage to be paid to the said Nathaniel Salvage de. 
L. Gri^wold and George Griswold, the owners of the schooner creed to mas- 
William and part of her cargo; and to the said Noah Pratt, the William, as 
master of the said schooner^ and owner of the other part of her o^m?'' (fp^^ 
cargo, according to their respective interests therein ; and that ^ ^ ^^^^' 
the other half of the said moiety or salvage be divided into two 
equal parts, the one half of which to be divided equally between 
the said Noah Pratt, the master of the said schooner William, and 
the said libellant, Andrew Morehouse, who acted as master of 
the said brig, and navigated her into the port of New York ; and 
the other half to be divided into five equal parts, or shares, one 
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Taylor ct ai. casc ! he feccived no wages in addition ; he was re- 
thc ship Cato. ittunerated for his uncommon exertions precedent 
to the salvage, as well as those made in navigating 
the wreck under great perils, during a long passage. 
I do not perceive any peculiai' merit in the crew of 
the Cato^ comparable to that of TooU. I join in 
feeling the policy and humanity displayed by the 
Chief Justice in behalf of the court, when the amount 
of property risked was held up to encrease the 
quantum of salvage, and doubts expressed as to loss 
of insurance by such risk. I said in the case of 
the BeUe Creole, that it was a risk " justified to the 
heart, but not to the law." I can find no adjudged 
case declaring the delay or deviation to save lives 
or goods, not to be a forfeiture of insurance. The 
argument of the Chief Justice in delivering the opi- 
nion of the court (Cranch p. 268, 269.) may be con- 
sidered as deciding Ihe point so far as was inciden- 
tally required, in the case before the court. He al- 
ledges that the owner is made " his own insurer ^^^ 
which seeins to decide that if others had taken his 



of which to be paid to the said tibellant James Ford, one to the 
said libellant Eiihu Carring;ton, and cme to the said libellant 
Reinhold Willenbrant, who were seamen on board th^ said brig 
at the time of her sai4 arrival at the port of New York, but were 
formerly part of the crew of the said schooner William'; and 
one other of the said shares to be paid to the said Jesse Lyon, 
a seaman on board the said schooner William, and the other 
said share to the said Peter Jones, cook, on board the said 
schooner William, or their proctor. And it is further orderedt 
3entenced and decreed by the court, that the other moiety of 
the nett amount of the said s^les be retained by the clerk of this 
court until the further order of the- court respecting the same. 
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risk under common circumstances, this was a ca- Taylor et ai. 
sualty not insured against, and a deviation putting the ship Cato. 
the policy in jeopardy. Sir WiUiam Scott ha^ made ^•VXi^ 
a similar and equally laudable declaration, on the 
subject of this risk, not creating a loss of insur- 
ance. It ought to be settled by the general con- 
sent of all merchants, in whatever capacity they find 
* themselves, that these exertions to save life or pro- 
perty, should incur no loss to the salvors. It is for 
the general interests of commerce, that no dis- 
couragementa should exist to deter from acts of 
humanity, which all in their turn may require.^ If 
it be agreed that this risk does not incur a loss of 
insurance, it lessens the pecuniary merit of the sal- 
vors; and dinunishes the force of all arguments 
grounded on the amount of property put to risk. 

The case before me differs in no material circum- Difference 
stances from that of the Belle Creole^ except, that ^^ithe 
the amount of the property saved is less. Some con- case of La 
sideration may be due to this circumstance, though 
the case is otherwise one of no extraordinary merit. 
The Amiable loitered and risked with a view to fur- 
ther saving, after taking out the officers and crew of 
the Creole and some goods. But the second meeting 
of the./^^a:a«dl?rwiththe Cato^ was purely accidental, 
the gulf stream having wafted the Cato in a direc- 
tion to be overtaken by the Alexander, driven from 
or retarded in her course, by adverse winds. Al- 
though it was said to have " bbwed hard^'* it could 
not have' been dangerous to a ship. When an open 
boat could liVe, arid transport goods in safety. The 
delay of the brig was short; having been only " a 
few hours^^ at each meeting with the Cato. I there- 
fore decree a compensation nearly in the proportion 
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Taylor etai. allowed in the case of the Belle Creole. I throw 
the ship Cato. ^ costs and charges oa the gross amount of sales, 
and out of the balance, allow, for salvage, a fixed 
sum of fifteen hundred dollars. 

This creates little difference, (though it throws 
some advantage in amount to the salvors, who 
risked as much to save less) between the propor* 
lion allotted in the case of the Creole and this case. 
I perceive that the superior court,* whose decisions 
direct all inferior jurisdictions, have considered the 
proportions established in the ordinance of France^ 
quoted in the case of the Belle Creole^ as just and 
exemplary in cases of maritime derelicts. I am 
therefore bound to respect this opinion, as directory, 
when cases are similar in circumstances. 

In compliance with the principle established in 
the case of the Blair eau^ I allow half the share of a 
mariner, to each of the officers and crew of tl^ Cato 
who assisted in the second salvage. In this arr^ige- 
ment, I follow the example of Sir W. Scott, in tiic 
case of the Aqutla; considering the crew of the Cato^ 
only in a secondary character. The other mariners 
of the Cato are left on the footing I have usually 
placed them, by the decisions of this court before 
stated. But those who have saved their adventures 
and paid no salvage^ are not to receive the half 
share. I give this half share to those, (except as 
before excepted) who were actually employed in 
the second saving, because the amount of wages due 
was inconsiderable. 

The distribution of the salvage, among the 
owners and salvors, as formerly established, was ac- 



» 2 Cranch. 1 Rep. 240. 
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cordingto the agreements, or articles of ships, having xtyior et %l 
ktters of marque, and capturing prizes. I chose the $hip cato. 
these for my guide, in preference to privateers, be- 
cause they paid wages and had cargoes at risk. 
But the decbion in the case of the Blaireau^ seems 
to direct a less allowance to owners of ships employ- 
ed m saving ; and a portion of that, is allotted to the 
freighters or owners of the cargo — a remuneration 
not common, if ever before made. In this case, the 
owners claim a greater allowance as having risked 
the goods of the freighters. Only the owners of the 
brig Alexander, come forward to claim salvage in 
this case. In argument, it was said, they risked the 
goods and freight. I have heretofore, when the 
point has occurred between owners and freighters 
of ships, considered those who take vessels •on 
freight or charter, as having only a qualified use of 
the ship, to wit, for the mere purpose of transport- 
ing their cargoes. But all advantages of salvage, I 
have supposed to belong to the owners of the vessel, 
who would be answerable to the freighters, if losses 
were incurred, without their assent to this extra- 
employment of the ship. If this opinion is control- 
led by the decision in the case of the Blatreauj I 
must yield to it. This will depend on its being a 
question decided for general direction, or only as it 
respects that particular case. 

I have fixed the whole salvage at near two-fifths, 
following in a degree that case, though the amount 
saved was not proportionate to the risk, if that 
forms any rule. An accurate one cannot be esta- 
blished from this circumstance. I shall, where the 
amount is considerable, adhereto the rule taken in the 
case of the Belh Creole. My former mode of distri- 
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Taylor et ai. buting among the owners of the vessel and the crew, 

the ship Cato. seems to be controlled by the case of the Blaireau. 

\^^y^\J There one third was assigned to the owner, and two 

SaJvagcjU. fj^^ds to the salvors. I think in the spirit of that 

lowed to the ^ ^ ^ * 

owners of the casc, the risk of th^ owncrs in this case, was more 
disproportionate to the amount saved. I therefore 
direct that one half the salvage be paid to the owners. 
Out of the monies in court * (after deducting the 
sum decreed for salvage) the balance of wages due ta 
the seamen of the Cato, to the time of their arrival 
at Philadelphia, will be paid. All the officers and sea* 
men of the Cato will receive this balance. The half 
share, to those who actually saved the goods at the se- 
cond meeting with the Cato, is an addition to wages 
to those persons whose adventures were not deli- 
veiaed to them, as before stated, free of salvage. If 
they pay salvage on their adventures, the half share 
must be paid to them. I believe these adventures, 
were among the articles saved at the first meeting 
with the CatOf and comppse no part of the second 
salvage. 

* This balance, as are all monies brought into court, was 
deposited in the bank of the United States. By a rule of the 
court, no monies are drawn from the bank but by a cheeky on 
which the order of the court is endorsed. 

In the case of the BeUe Creole, the French crew were paid 
wages with part of the balance in bsuik. 

Ships and goods deserted, and found at sea, are nations^ 
droits, if no owners appear. This is now laW) and the old bar- 
barous doctrines and practices as to these, Wrecks^ &c. are ob- 
solete. See 1 Rob. Case of the Aquila, p. 32, &c. 

The produce of ships and goods unclaimed (after payment 
of salvage) is, it should seem, also a national drtnt. But there 
should be, as in several maritime countries^ some time^ and that 
liberal) fixed for claims by owners. 
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I do therefore adjudge, order and decree, that Tayiorctai. 
the libellants in this cause, have and recover in full the sWp Cato. 
satisfaction for and as salvage, the sum of fifteen 
hundred dollars. 



This sum of fifteen hundred dollars was divided Salvage a • 
among the salvors by the decree, in the following mister and* 
manner. James Taylor, Isaac W. Norris and ^]^^^^^ 
Larkin Milnor, the owners of the said brig Alex- and part of 
ander, received one half of the said sum K 750 ©me cSo* 

The remaining half, was distributed amongst 
the master and crew of the brig Alexander, and 
Samuel Pyle master, and James Parlecatur boatr 
swain of the ship Cato as follows, to wit, 
John Heartwell master of the brig Alexan- 
der received 8 shares, or - jS 300 
Thomas Newark, the mate 4 shares, or 150 
John Burkett seaman 1 share, or - - 37 50 
Manuel Hers - - - 37 50 
Andrew Guniss - - - 37 50 
Charles Engram - - - 37 50 
Antoin Frazer - - - - 37 56 
Robert Williams, cook - . - 37 50 
David Marshall, boy, one-half share - 18 75 
John Williams, boy, - - - 18 .75 
Samule Pyle, master of the ship Cato 18 75 
James Parlecatur, boatswain of said ship 18 75 
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Mathew Clayton, Robert Alexander Ardley, James 
Bowen^ and Stephen Revel. — Libellanu, 

versus 

The ship Harmony and her Cargo.— James Craw- 
ford and company) owners of the ship, in behalf j 
of themselves and the freighters and consignees I 
^f goods on hoaxA^^Re^tmdcnts. J 




DECREE, 

THE libel states, that the ship sailed from 
The Har- Portsfnouth in Great Britain^ on the sixth of April 

mony bound to . , , #• v» t i 

Philadelphia m the present year, under convoy, from which she 
B^Sin,'^as parted on the twenty-second of May following, and 
captured by a while proceeding on her voyage to Philadelphia^ to 
of war, part wit, on the twenty -scvcnth of the same month she 
^l^fak^en^u't, was <:aptured by a French corvette commanded by 
^o Ro^dk ' ^ captain Gallabert. That the captain of the Har- 
The libeiiants ' mony^ the officcrs, seamen and passengers, were taken 
»^eniifnum- onboardthc Conyef^^?, except the libeiiants, who were 
two frnwlJ^^ suflfered to remain in the Harmony^ on board whereof 
passengers, wcrc put three French officers and seven seamen, 
French prize- who wcrc Ordered to conduct her into Rochelle in 
^s^cre wTten France. That the ship being on her way to Rochelle, 
in nunnber, qjj \}^^ twcnty-ninth of May, she having been forty- 
Harmony, eight hours and upwards in possession of the captors, 
her mtoRii. ' was rccapturcd by the libeiiants and the mate of the 
One fourth of ^^^ ®^P harmony. The ship and cargo are stated 
the whole va- to bcloug to Mcssicurs Crowford arid Company y of 
cargo allowed Philadelplua^ and divers other citizens of Pennsyl- 
as salvage, yania. The prayer is, for such part of the value of 
ship and cargo to be awarded to the libeiiants, as 
shall be found due, according to the laws of the 
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United States or by the lacws of nations. The an* cuytim et aL 
swer of James Crawford and company y owners of thesWp 
the ship, in behalf of themselves and the owners and ^ HarmMif .^ 
consignees of the goods, accords with the allega* 
tions of facts in the Ubel, as to the capture, but states 
that Anne and Esther Collet^ two female passengers, 
were also left on board the Harmony. It also states^ 
that considerable quantities of goods were plunder-* 
ed from the cargo by the French captors^ the 
amount whereof, at the time of filing the libel, was 
unknown. The respondents allege, that Brown 
and Mevel were articled seamen, that Clayton was 
a passenger, and had goods on board, as was also 
Ardley; but the latter was not an active party in 
the recapture, he having remained neuter. That the 
mate, John Nehon^ was the principal author and 
agent in the recapture, to whose courage and abili- 
ties it was chiefly due ; and that Anne and Esther 
Collet assisted, to the best of their abilities, therein. 
The respondents deny, that by reason of the pre- 
mises, the libellants are entitled to salvage by the 
laws of the United States, or of nations, and pray, 
that the libel be dismissed with costs, &c. 

The libellants reply, that, though Clayton had 
goods on board, to the value of three hundred 
pounds sterling,, they were insured in London, and 
tiiat Ardley had no goods on board, and was a 
party to the enterprise, and did co-operate in the 
recapture. They allow that Nelson exerted himself 
for the rescue the ship, but he could not have effect- 
ed it, without their co-operation and assistance ; but 
they deny that the recapture was chiefly due to his 
courage and abilities, or that he was the author 
thereof. They allege, that it was, in an essential 
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Clayton etai. degree, due to the courage, the arms and the abili- 
the ship ties of the libellants, that the enterprize succeeded. 
Harmony. rj,j^^ testimony, of all the witnesses, concurs in 

the leading circumstances of the rescue, which was 
accomplished when the vessel had been forty-eight 
hours in possession of the enemy, by the joint ef- 
forts, of all the passengers and crew of the Harmo- 
ny, left on board by the captors. There is no doubt, 
however, that some had more active merit and 
agency than others. The evidence with respect to 
Robert A. Ardley^ is the least clear and intelligible. 
It would tate up too much time to abridge the 
arguments of the counsel for the libellants, to whom 
I am obliged for many of the observations I shall 
hereafter make. It is contended, on the part of the 
respondents, that there is no positive law of the 
United States (the acts of congress only operating 
on the cases therein enumerated, and this is not 
one) or any adjudged case under the laws of nations, 
to warrant the claim of salvage, which is an impen. 
feet right, like that to compensation for saving a 
house on fire, or goods in it — ^rescuing a person or 
his property from ruffians, robbers, &c. depending, 
on the generosity of the persons benefitted. That 
the mariners are the servants of the owners, and are 
bound to recover the ship, whether wrecked or cap- 
tured, or lose their wages, and they shall not be paid 
for doing their duty. That the passengers or some 
of them, had goods on board, and if they were in- 
sured, they had the profits, if saved, in contempla- 
tion;, the personal liberty of all was an object worth 
the contest. None of these could be obtained with- 
our recapturing the ship and cargo, which remained 
the property of the owners, until brought infra prcz- 
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sidia of the captors, and condemned in a court of Clayton et ai. 
admiralty. It was conceded, that such condemna- thJThip 
tion would, in all probability, have taken place if harmony. 
the property had been brought within the power of 
a French tribunaL It was prevented, by the re-cap- 
tors, from going into a French port, to benefit them, 
selves, and not the owners; but, if the property was 
not changed by the capture, the libellants can claim 
no part, it being wholly in the owners of the ship and 
goods; If the capture made it enemy's property, and 
divested the rights of the owners, then the re-capture, 
if lawfully made, w^s prize to those who took it. 
Therefore, in either case there can be po right of sal- 
vage, nor is there any remedy either at common 
law or in the admiralty; there being no legal obli- 
gation on the owners to comply with such a demand. 
That it is dangerous to allow the principle of sal- 
vage, in case either of wreck or rescue by the crew : 
the mariners would, in one case, be tempted to run 
ships on shore ; and, in the other, to submit to a 
trifling force, that, by saving the ship and goods, or 
recapturing them, they might obtain an unmerited 
reward. That, if there is an allowance for salvage 
in this case, a discrimination must be made between 
the salvors y and the Jemale passengers should share 
the compensation given; from which Mr. Ardley 
should be totally excluded, as not being active, or 
any wise concerned in the re-capture.* 

» Authorities cited by Ingersoll and Lewis for libellants. 

2 Woodeson, 448. 432. 428—430. Molloy, B. 2, ch. 5, § 4. 
19th Viner, 275. Lex. Mercat. 157. Wesket, 499. Kaimes's 
princ. £q. 10 — 172. 2 Salkd. 654. pi. 2. . Lee on Captures 97 
to 100. 1 Lord Raymond, 393. Malyne's Lex. M. 1 19. 106. 
108. Acts of Congress relative to captures, 8cc. from French. 

L 
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Clayton et ti. I think luuch has been said in this cause, tend- 
the^hip Hig to perplex, however unintentionally, a plain ques. 
Harmony. ^ ^^^^ gy^^^ \yy j^q means rclevant to the subject <rf 

enquiry. I did not anticipate, ^from counsel so 
truly respectable, such laboured opposition to com* 
pensation, under a plain principle of common law 
and common justice, evident to die most moderate 
understanding, and mentioned by Lord Holt, in the 
case of Hartford, v. Jones,^ " He that serves ano. 
ther, ought in reason to be paid for his service." 
|n the same case^ diis great and able judge, who 
was well acquainted with the general subject of 
laws, though peculiarly eminent in those of his own 
country, declares that, ^^ salvors of goods cast away; 
and saved may retain ioc pa3rment, as a carrio" for 
his hire; and salvage is allowed by all iiations.'^-~ 
See also 1 Lord Raymond, 393* It is unfortunate 
that books reporting admiral^ adjudications are 
rare. l£ the proceedings of these courts were pub- 
lished, the respondents' counsel would, no doubt, 
have had it less in tbeir power to mal^e the objec- 

» 2 Salkdd, 654. 



2 VaUn 258. 1 vol. Journals old Congress, 260. 2 vol. 13. 
2 Burrows, 695. Lee on Captures, 78.- 82. 2 Burlemaqui, 
295. 15—18. Inst, of Ad. 503, 504, 12 Mod. 134. 2 Wilsoa 
213. Brooke, Property, pi. 18.38. Lee, 232—238. Salkd. 
35. 



By RawU and TUghman for respondents* 
1 Emerigen, 123. 2 Valin, 713. Lee, 86. 8. 2 Woode- 
son,4S6. We8ket,17. Inst. Ad. 54. 4 Bac. ab. 616^. 4rConi« 
Oig.271. 16. Vin. 411. pl.43. .\ , 
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tion, that adjudged cases, to establish the libellant's CUjton ct «ii 

claim, could not be shewn. This assertion, how^ thesiup 

ever, is not supported. There are not only parti- Hannony,^ 

lacular instances, quoted from writers on the laws 

of nations, but clear and decided opinions, from the 

most dis^nguished authorities, adduced to warrant 

the present claim : nor are instances wanting, of 

cases determined in the courts of this country, both 

of common law and admiralty jurisdiction, as well 

itiosc of the United States, as of the individual States. 

Though the cases, similar in circumstances are few, 

as they but seldom occur , the principles of the 

claim are supported by many authorities.* 

It is unnecessary to enquire into the motives in- 
ducing the recapture, or rescue. Speculative, or 
interested investigators, who, in analyzing the hu- 
man mind, view the dark side of human nature, find 
that the best actions of men spring from selfishness* 
1 do not envy them this discovery, or the humiliat- 
ing reflections which flow fix)m it. — It is enough for 
6ur present purpose, that the recapture has been 
made; and, that the owners of the ship and cargo 
have recovered their property to a very great 
amount. The benefit accruing to them, and not 
the motives J but the services of those, who, at the 
risk of their lives, and with highly meritorious exer- 
tions, restored, what would otherwise have been to- 
tally lost, are the leading objects of our present en- 
quiry. 

« See 2 Woodeson^ 429 to 434. Inst. of Admiraltjr, vol. I. 
53 — 55. and authorities there cited. Lee <hi Captures, 95—100. 
19 Viaer, 275. Salkd. 35. 2 Valin, ^58. Wcskct, 499, and 
many others. 
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Clayton ctai. In Opposition to the claim of the mariners, the 

thethip ^^^^ ^^d the steward, and the same objection lies to 

Harmony, i)^^ mate, it has been stated, that they were the seT" 

^"^^^^"^^^ vants of the owners, and bound to recover the shipand 
cargo, or lose their wages. To these they were en- 
titled, up to the time of arrival at the last port of de- 
livery and for half the period of stay there, though 
the vessel and cargo had been lost; so that the part 
of their wages, put in jeopardy by the capture, was 
a small object. Nor is the benefit derived to the 

between own- owncrs the Icss, bccausc, in serving them, the sal- 

crs and mari- yQ^s . reeraincd their personal liberty, and, with it. 

ners suspend- *^ * . 

cd by capture, somc advantages to thcmsclves. But it appears to 
for \vages!™* nie, that the contract between th6 mariners and the 
owners, was suspended * or (as it respects any thing 
occurring thereafter) dissolved by the capture. Nor 
was the recovery of the ship and cargo from ene- 
mies, any part of the original contract with the sea- 
men.* I am confirmed in this opinion by Bynker^ 
shoek^ 2 I. P. 1. i, c. 20, who says in a case similar 
in principle, though not in circumstances, " The 
" owners and freighters of the vessel hired the ma- 
" riners for the purpose oi merchandizing only ; and 
" not to cruise for booty," This eminent writer 
puts the case of the company of a merchant ship, 
without commbsion, being attacked, and taking the 
ship assaulting them. He determines that the whole 
of the capture ought to go to the captors. In Eng^ 
land there is a statute declaring how such capture 
shall be distribued, to wit, " That' the officers and 



* 1. Rob. Adm. Rep. 234. Philadelphia Ed. 

* Sec note in the case of the Fair American, Brevoor, 
master. Post, page 87. 
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mariners shall receive such share of the condemned Clayton et ai 
ship and goods, as is usually practised in private theship 
men of war.* Whether the retaking be from pirates Harmony. 

or enemies, does not alter the principles of justice ; ^TT^"^ 

nor do I see any important distinction between a cnce, in jus- 

• .1 I'.i* *..• 1 tice, whether 

crew m another ship, takmg or recaLptunng a vessel, rescue by 
or the crew and passengers olF a ship, taken, van- orThoaToT* 
quishing the captors and restoring the property ; the another ve«! 
latter, no more than the former, being under no ob- p^^^ ^^ 
ligation, thus hazardously, to serve the owners. As 
to passengers, there is no pretence of a contract, 
between them and the owners. In the enterprize 
there is more hazard and less means, and, of 
course, more merit in a recapture or rescue under 
the present circumstances, than in a retaking by 
an armed vessel, whether public or private. Be 
this as it may, the recaptors eminently served the 
owners, and " ought in reason to be paid for their 
services." There being then, clearly a right, the 
law would be very inefficient and defective indeed, 
if it did not give a remedy, but left the salvors at 
the mercy J or, as it is said, generosity of the OAvners. 
There is certainly a legal remedy, and it being 
a transaction within the jurisdiction of the admiral- 
ty, the remedy is here properly pursued. 

Under the foregoing view of the subject, it is 
useless to discuss the point, insisted on by the res- 
pondents counsel, of the property remaining in the 
owners, until a condemnation in a court of the cap- 
tors. My opinion on this point has been given 
long since. Beside, there is no dispute here, about 

a Woodeson, 434- 
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€\$jt6A et ai. the property ; for on the restoration of it^ the whole 
thelhip claim to salvage rests. It is a claim for compen-^ 
eation^* and not a claim to property. 

That the French^ on the sea, are our enemies, I 
have, on a former occasion, given my reasons for 
deciding.* That this vessel and cargo would have 
been condemned in a French courts b not denied; 
I consider the recapturing, in the present instance, 
as certainly within the equity and principles of 
the prize acts, if I may so call them, of Congress, 
so far at least as to authorize the recaptors to con* 
sider the captors as enemies, from whom the spoil 
might be lawfully wrested. The rewards given by 
these acts to those within their terms, shew the 



Captors 
enemzet on 
the sea. 



* In a case of firize on the capture of a French armed 
vessel. 

The supFeme court of the U. S. m the case of TaWot v*. 
Seemariy ( 1 Cranch. Rep. p. 1 .) gave salvage to a ship of war of 
the United States, for the recapture of a Hamburgh vessel, out 
of the hands of the French (France and Hamburg being then neU" 
tral to each other) on the ground that the Hamburger was in 
danger of condemnation under the French arret of ISth Janu- 
ary, 1798. 

In the same case (Cranch. 31.) the court considered the 
utuation of France and the United States, in the year 1799, as 
a state oi/iartial war. 

Sir William Scott has, in many cases> allowed salvage on 
reca/iture and rescue of neutral vessels from the French. See 
the case of the American ship, The 7\oo Friends^ M^Dougal, 
master. 1 Rob. Adm. Rep. 228, and a note to that case page 

240. Philadelphia ed The case of a Swedish ship, the War 

Onskan^ Biedumpel, master. 2 Rob. Adm. Rep. 246« — Also the 
case of the Russian ship, the Eleonora Catharina^ Kreal> master. 
4 Rob. Adm. Rep. 127. Philadelphia ed.— ^. 
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sdfnse of tbe legislature, as to all who are within cuyton et ai. 

their spirit and meaning. If it be granted, as it the skip 

ought to be, that there b a similarity in principle Hwmony* 
between this case and that of ships and goods saved 
from wreck, I have no doubt that the same reason- 

kig and law will apply* If there be a difference in Legal owi- 

the cases, it is favourable to the libellants ; the legal mahnen'con- 

obligations on the mariners continuing in the case ^^^^^^ 

of wreck, and not existine in that of re-capture. Al- not to rescue 

, , , captured nrO' 

Plough seamen are bound, if possible, to save a ship perty. 
and goods wrecked, cm*. lose their wages, they are bcyo^wagea 
^so entitled to further compensation, by way of sal- pventonriari. 

^ ^ ' ^ ^ ^ nen^ saving 

vage.* In some countries they have daily wages, {romwrck, 
by special ordinances or practice. But in all coun- 
tries they are allowed more than their wages; if the 
property saved warrants this extra claim. This al- Not fixed 
lowance is variously determined, according to the cordln^todr. 
circumstances of the cases respectively. Icoyldre- c^"^^**"^ 
fer to many authcoities and marine regulations, in 
addition to those befone cited to prove this position. 
Even JFesket^ who .probably was largely concerned 
in insurances, as an Underwriter, allows diis to be 
law, though as has been obs^red by the counsel 
(or the libellants, he closes his chapter on the sub- 
ject, queruhusly. As to others than mariners, sav- 
ing goods or ships, their right to salvage is, unques- 
tionably, just and legal. It is true that frauds and 
abuses may be committed by sailors, as well as 
others, let a general principle or practice be never 
so just. Vessels are run on shore to obtain the 
amoimt of insurances — ^but it is not argued from 
lience that no insurances ought to be made ; or, that 

c 

A I^dXi^ page 55*. 
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Clayton et ai. thosc who are bona fide entitled, should not recover. 
thethip Those who do right, ought not to be deprived of 
Harmony, jj^^jj. reward, bccausc others have done, or may do 
No saiva e WToug, No salvage wouId be allowed to fraudulent 
allowed to claimants. — It is not only dictated by the plain prin- 
daimants. ciplcs of justicc, but it is highly politic to give the 
mariners, either saving from wreck or recovering 
Policy and by recapture, and restoring property,' liberal salvage 
rai salvage, bcyond a mere quantum meruerint. Abundantly 
more benefits will accrue to commerce, by encour- 
aging recoveries of property lost, or in imminent 
danger, than will ever happen by any abuses arising 
from the establishment of a principle, so just in it- 
self, and exemplary in its consequences. 

The business of this court has so much en- 
creased, that I have found it not only useful, but 
absolutely necessary, to settle general principles, as 
well for my own convenience, as to facilitate the bu- 
siness of suitors. It is for this reason, that I have 
gone into the general subject so extensively. I add 
these observations, to those I made on claims to 
salvage, in the case of La BeUe Creole^ that this 
point in its general principles may be at rest, in this 
ciassifica- court, SO far as depends on me.* 
salvors. From a consideration of all the circumstances, 

it appears to me, that, according to the evidence and 
the situation and capacities of the male recaptors, 
' they should be classed in the following order. 

1. JohnNelsoHy the mate. The cook, in a man. 
ner highly meritorious, first mentioned to the mate 
that " he did not think it right the ship should go 
to France." He may have expressed the first idea 

% Ante page 31. 
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of the recapture^ yet it does not follow that the mate Clayton et ai. 
had not conceived it, or that the cook was the au- theship 
thor of the plan. It was sufficient for the mate, who ^ Harmony.^ 
reproved this venial loquacity in the cook, to find 
him ripe for the attempt. Animated, no doubt, by 
this favourable omen, the mate immediately pro- 
ceeded to discover the inclinations of his intended 
coadjutors. Perceiving a proper desire to co-ope- 
rate in all, except £. A. ./^rdfey, who, for some cause 
or other, was kept entirely ignorant of the plan, 
he proceeded to combine and arrange the design, 
and advise and direct, as well as finally to take his 
share in the dangerous, but successful, attack on the 
French officers and crew. His nautical skill wa$ 
indispensable, as well, to the favourable issue of the 
recapture, as ultimately, to render it of any use in 
bringing the ship into port ; which is as much a part 
of the ground for a claim to salvage, as the act of 
recapture. 

2. Mathew Clayton^ a passenger, whose per- 
sonal courage, ready assistance, when he had deter- 
mined to co-operate, and successful combat with 
the chief officer of the prize, were among the lead- 
ing circumstances, which contributed to the fortu- 
nate issue of the contei^. 

3. The cook, Stephen Revel^ a man of colour, 
whose merit is very distinguished. His reward 
should follow the spirited and beneficial exertions 
of one, whose station in life does not always pro- 
duce persons of such courage and good conduct. 

4. James Bawen^ the steward, a bljick, whose 
deserts in cheerfully undertaking, and bravely ac- 
complishing, his part of the enterprize, entitle him 
to share the reward of such hazardous services. I 
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Clayton et ai. have a pleasure in declaring, that these are liot the 
thc^iiip only instances I have had judicially before me, of 
Harmony, yiftuous, patriotic, and spirited conduct, in men of 
the African race. 

5. Robert A. Ardky. There is a contrariety of 
testimony as to Mr. Ardley — ^he was not previously 
acquainted with the plan of, or engaged as a combat 
tant in, the recapture. When he received the blun^ 
derbuss (the only fire-arm then in possession of the 
victors) from the mate, is not clear ; it was after the 
officers ih the cabin were subdued, and a short time 
before the whole of the French crew were confined. 
He appears to have done as much as was expected 
of him, after confidence was placed in him. Per- 
baps, towards the close of the contest, his being 
armed, overawed those, who, though dismayed, had 
not entirely submitted. Through the passage, after 
the recapture, he took his share in the watch, and in 
guarding the prisoners, which enabled others to as- 
sist in navigating the vessel. These services, in 
which all the recaptofs partook, were necessary to 
the final accomplishment of the design. The bring- 
ing the ship into port was an essential part ; aini 
there was constant danger of the French crew rising 
and retaking possession. 
Conduct of The female passengers, Mrs. Ann Coflet, and 
passengers Mtss Esther GoUctj I have not yet noticed. But I 
torioM."**" should do great injustice to their merit, if I did not 
mention them with high approbation. — The firm^ 
ness of miiid evidenced by bdth of these ladies, in 
the critical situation in which they were placed, 
is as honorable to them, as their humanity, in attend- 
ing the wounded, after the ccmtest was over : their 
risk, in case the attempt to recapture had failed, was 
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peculiarly great. Miss Collet was actively useful cui^fttm et ai. 
durii^ the last scene of the enterprize, by taking theship 
the hdm, when her services, in this essential part of h**^®"/- 
the business was required in execution of the plan, ^^^^^'^^^ 
with which bbth were made acquainted by the mate 
ia its origin. Nor were they without their share of 
merit in the preparatory arrangements for digesting 
asid executing the design. 1 do not estimate the 
Circumstance of Miss Collet* s obtaining from the 
F^'c^ir* commander of the Corvette^ the return of 
Mr. Claytamnd the Steward on board iht Harmony. 
This was, no doubt, accidental, and widiout any 
view to the object their return ensured, but it is 
still a circumstance of gocxl fortune to the owners, 
derived from her influence .and address.r— She lost, 
by the plunder of the French crewj the greater part 
of the goods she had on board. 

As to the quantum of sahagey I have taken into Qiiantum 

or s2l1v2>s% oh 

consideration all the circumstances— of value of the what prfnci- 
propeity — bravery in retaking — ^labour and risk in p^^* adjusted. 
the recovery, and bringing into port. I have had 
some reference to the acts of JCongress, and endea- 
voured to discriminate, as justly as I c^i, between 
the rdative merits of the salvors. I have found, in 
all cases of salvage, that it is impossible to satisfy all 
parties, and therefore endeavour to satisfy my own 
mind. But I do not find this to be unattended with 
difficulties. 

The appraised value of the ship is eight thou- 
sand dollars. The value of the cargo, according to 
the estimate made at the custom-house, is, deduct- 
ing duties, ninety-two thousand eight hundred nine- 
ty-five dollars, sixty .*nine cents — ^in all, one hundred 
thousand eight hundred ninety-five dollars, sixty- 
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Clayton et ai. nine cents. By the act of Congress, of July 9tfay 
thediip 1798, recaptured American vessels and cargoes pay 
Harmony, salvage, not Icss than one-eighth, or more than one* 
^[j^[^^ half. By the act of March 2d, 1799, relating to 
recaptures by public armed ships — American or friendly property 
gresfi. ' in possession of the enemy more than forty-eight, 
and less than ninety-six hours, is liable to pay, on 
recapturq, one-third part of the whole value. The 
expense of outfit was, no doubt, a consideration 
with Congress in fixing the salvage. I haveS^iven 
less, than I otherwise should, to the present rdcap- 
tors, as no such expense was incurred — I respect the 
principles of these regulations, though I am hot bound 
to follow them exactly in the present case, which is 
not Included in the acts. Considering the latitude 
allowed in the first act, of from one-eighth to one- 
half, without regard. to time; and the fixed propor- 
tion of one-third in the second act, I have determined 
One-fourth under all circumstances, to allow one-fourth part of 

of the whole ' ^ * 

value of the the wholc valuc of the ship and cargo to the salvors 
luowedMsSu in full, recompense for salvage, being the sum of 
vage. twenty -five thousand two hundred twenty-three dol- 

lars, ninety-two cents. The wages of the mate, cook 
\^ages and steward, from the last port of delivery, to be in 
o?dluveiyTn part of their shares of salvage respectively ; and the 
of MOvaS"*'* costs and charges to be thrown on the remaining 
three-fourths. 

Had all those concerned in the recapture joined 
in the libel, I should have distributed the sum al- 
lowed as salvage, in iJie following manner and pro- 
portions. 

The whole sum to be divided into seven shares 
of three thousand six hundred and three dollars and 
forty-one cents each— whereof 
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1. John Nelson, the mate, to have two shares, cuytonetti. 
or seven thousand two hundred and six dollars and the skip 

eighty-two cents. Harmony. 

2. Ufathew Claytdn to have one share and an Distribution. 
half, amounting to five thousand four hundred and 

five dollars and eleven cents. 

3 & 4: The cook, Stephen Revel, and the stew- 
ard, James Bowen, to have, between Aem, two 
shares, being seven thousand two hundred and six 
dollars and eighty-two cents, whereof the cook is 
to have three thousand eight hundred and fifty three 
dollars and forty-one cents ; and the steward three 
thousand three hundred and fifty-three dollars and 
forty-one cents 

5. Robert A. Ardletfy half z share, or eighteen 
hundred one dollars and seventy cents. 

6 & 7. Mrs. and Miss Collett, one share, or 
three thousand six hundred and three dollars and 
forty-one cents to be equally divided between them. 

Therefore, I do hereby adjudge, order and de- 
cree, that the several libellants in this cause, have 
and recover the sums following, that is to say, 

1. Mathew C&yfow five thousand four humked 
and five dollars and eleven cents. 

2. Stephen Revel three thousand eight hundred 
and fifty-three dollars, and forty-one cents. 

3. James Bowen three thousand three hundred 
and fifty-three dollars and forty-one cents. 

4. Robert A. Ardley, eighteen hundred and one 

dollars and seventy cents. The same to be 

in full satisfaction for their services, for the causes, 
in the libel mentioned. And I further adjudge, or- 
der and decree, that the said ship Harmony, with 
her tackle, apparel and furniture, and also her 
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Clayton et mL cargo aforesaid, be coademned, and that the jsiaine 
the^ip ^ sold by the marshal of this district, for the pay- 
Harmony, meiit of the sevenil. sums of money faerem before 
decreed to the Ubellants, re^ctively, and of the 
costs and charges, legally accruing in the pre- 
mises. 
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John Christian Brevoor, master,' 
and John Schier, seaman. 
versus 

The ship Fair American, and | 
Stephen £• Dutilh and John 
Gourjon. 



DECSEf. 

THIS is a case of capture by a French pri- iwo. 

vateer called L^ Enfant de la Grande Revenche^ of TT^^f^"^ 

the ship, in the libel mentioned, and her cargo, and rican ship 

a recapture, from a prize-master and eight priva- pj^mrh prii^* 

teersmen, by the libellants, assisted by a certain tcer, and eight 

Anthony Fachtman^ the cook of the Fair Ameru wards, res- 

can.* The capture, recapture, and bringing into iiLiiants, and 

carried into % 

.,..^««,_«._«««.__««_.«^^.«___«.._«^.«..-«_««-««.«_^«.^_«.«««,«_«__. port of the 

United States. 

» The Ubtl stated, that the ship Ftdr AmerUm^ Brrvoor^ mas* '^f ^®"*^ 

, , and cargo was 

/^r, bound from Philadelphia to Haranna, was taken on the 8th gold, and af- 
day of October, 1798, by a French privateer, called, VEnfimt terwardsa 
de la Grande Revanche, The officers and crew of the Fair ship, and on 
American, with the exception of the libellants, John Christian the owners of 
Brevoorj and John Schier^ and Anthony Fachtmanj cook, of the * ^*'^^i. 
^ Fair American, were taken on board the privateer, and a prizei> lowed by the 
master, six white men and two negroes, were placed in the ^^^' 
Fair American, and her course altered, for Cape Francois. 

On the 1 6th day of October, the libellants rose on the prize- 
master, and the French crew, recaptured the Fair American, 
and on the 26th day of October, arrived in Charleston, South 
Carolina, with the said ship, having the French prize-master, 
&c. prisoners. 

The libel also states, that the ship Fair American was valued 
at Charleston, at thirty thousand one hundred dollars, and the 
cargo, at twenty-live thousand one hundred ddllars, and that the 
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Brcvooretai. Charleston^ are agreed in the proceedings, on both 
the shTp Fair sidcs. The counsel for the respondents have done 
American.^ their cUcnts ample justicc^ in objecting to evidence 
of facts^ and the law arising upon them. But there is 



cargo has been sold or disposed of, so that po process out of the 
admiralty court can be issued against the same. The libel, 
therefore, prays process against the ship, and that the owners 
of the cargo, Stephen Dutilh and John Gourjon may be sum- 
moned, and be obliged to pay, a reasonable salvage to the ii- 
bellants. 

J. INGERSOLL, 
T. B. ADAMS, proctors. 
10th January^ 1800. 



The sefiarate answer of Stephen Dutilh, admits the arrival 
in Charleston, and the value of the ship and cargo, and that the 
cargo was disposed of in Charleston ; but prays that the circum- 
stances of the recapture of the Fair American be verified. That 
after information of the arrival of the Fair American at Charles- 
ton was received, applicaticm was made by the respondent to the 
Insurance Company of Pennsylvania, for a reasonable reward to 
the libellants for their services and exertions, and one thousand 
dollars were ordered by the Insurance Company, to be paid to the 
salvoi^* The answer also states, that the Fair American and 
her cargo, were abandoned to the underwriters, and were 
aftei*wards disposed of for their account, and for a less sum 
than that which is stated in the libel, that Stephen Dutilh be- 
came the purchaser of the ship, and that she had performed a 
voyage from Charleston to Hamburg, and back to Philadelphia^ 
since the recapture, and before the filing of the libel. 

The answer prays that the libel be dismissed, so far as 
regards the ship Fair American, and the respondent, with 
costs, &c. 

RAWLE, proctor. 

21st ^/awMary, 1800. 



ADMIRALTY DECISIONS. (9 



SALVAGE— RESCUE. 



sufficient evidence, legally admissible in such cases, Brevoor tt ai. 
to satisfy me, that this is a case of extraordinary the sWp Fair 
merit, in which great gallantry and good conduct, American. 



The aefiarate answer of John Gourjon, admits the sailing of 
the ship Fair American from Philadelphia for Havanna, and her 
arrival at Charleston, having goods on board, belonging to the 
respondent, amounting, per invoice, to 212,973; but, "whether 
she was taken by a French privateer, and afterwards retaken by 
the libellants, are not admitted. 

The respondent states, that the ship Fair American arrived 
in Charleston, where a part of the goods were delivered to, and 
sold by, an agent for the concerned, employed by the libellant, 
£revoor ; but that a part of the goods, amounting, per invoice, 
to S 2319 were embezzled, or otherwise lost, since the alleged 
recapture, by defa>ilt of the libellants, or one of them. That 
the goods sold at Charleston, produced a less sum than their inr 
voice cost. 

The respondent further says, that previous to the filing of 
the libel, the underwriters on the goods, directed the sum of 
iB ^^^'-T^ to be given to the salvors, for their exertions and ser- 
vices, which sum was offered to the salvors, and will be paid to 
.them at any time. 

The respondent further states, that he abandoned his inter- 
est in the cargo of the Fair American to the underwriters, who 
paid him the sum of 815,822-^^, the amount of their subscrip- 
tions, deducting charges ; and that the goods were sold on ac- 
count of the underwriters, and with the consent of captain 
Brevoor, one of the libellants, without any claim or process 
agsdnst the same for salvage. 

As to the residue of the libel, praying process against the 
person of the respondent, in order to compel him to pay sal- 
vage, the answer states, that the coutt ought not to have cogni- 
zance of the said plea as affecting the person of the respondent, 
the court having no jurisdiction thereof, and therefore it is 
prayed that the court will not proceed further therein, and that 
the same be dismissed with costs, &c. 

MOYLAN, procttor. 
l^thJuly, 1800. 
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Bwvoor et at as Well as labouf and suffering, were exhibited and 
the siTp Fair cndurcd. I leave the details of the case to be cqU 
.American. Jectcd ftom the proceedings, the exhibits and such 
parts of the evidence of facts, as I shall notice, in 
my observations hereafter. 

I have fully discussed the general principles of 
the law, on the subject of salvage^ in former de- 
crees.* It is not given as a mere compensation, 

• See the case of Warder et al. V9. Goods saved from the 
Belle Creole, and the case of Taylor ef al. va. Goods saved from 
the Cato, ante. 



The T^fiHcation states, that tlie libellants are ready to verify 
the facts stated in their libel, by proof; and that it is true that the 
sum of Si 000 was. distributed among them by the agents of the 
respondent, S. Dutilh, the same having been allowed to them 
by the Insurance Company of 'Pennsylvania, but that the same 
was paid to th^m on the eve of their departure from Charleston, 
^nd when they had not an opportunity to protest against the 
same being received by them in full satisfaction of salvage for 
the ship, and the part of the cargo belonging to S. Dutilh; but 
that the respondents never did consent to receive the same, is\ 
full, satisfaction of salvage. 

And that the sum of g 903^ was offered to them by the 
underwriters, on the goods belonging to John Gourjon, in satis- 
faction of their claim for salvage, which was refused by themj 
^s insufficient* 

The replication further states, that although no proceedings 
had been instituted by the libellants before the filing of their 
libel) yet they have never abandoned or renounced their cladm 
tQ salvage* 

It further states that the libellants have no knowledge of 
the embezzlement, alleged to have been committed, or of any 
persons who were concerned in the same, protesting that they, 
the libellants, were not guilty thereof. 

22d/u/i/, 1800. 

The depositions confirm the statements contained in the 
libel, and establish the facts alleged in the replication*— JS. 
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for labour and service* It is increased^ far beyond firevoorct*i. 
Ihia claim, as an incentive ^nd premiumj to stlmu- ^theshTpFa* 
late others to meritorious and gallant exertions. I American. 
lament that these principles are not better under* ^■^^'^^ 
^tood, among our merchants. They would then, 
by more liberal allowances to salvors, preclude the 
hecessity of legal adjudications ; which create much 
expense, and seldom give satisfaction. But I am 
compelled to disregard all considerations, but those 
of my public duty, and sense of legal obligation and . 
justice. 

The points made in this Cause by the respon- Pomtg made 
dent's counsel, were chiefly these following— tt"'^"' 

1. The jurisdiction of this court is only in rem — ' i Jurisdiction, 
a delivery of the ship and goods saved, having been of admiralty 
Made to the owners, the lien of the recaptors is ^""^^ '" ''^'' 
destroyed ; and with it, their right to salvage ; which 

grows out of, and is attached inseparably to, the 
articles saved. It is therefore, not a personal de* 
thand. 

2. The possession of the ship by Brevoor, is not 2. Uen io»t, 
such as to preserve his lien — He held it in a new wi£*^*^. 
fcapacity— He had parted with hi^ possession, as "^*- 
recaptor, when he engaged as master, after the re- 
sale to Dutilh. 

3. Compensation for salvage, has been made s.Compcnsa. 
and accepted. mJlk*'^'^ 

4. There has been att ^mbettlemmi of part of 4. Embezzle. 
Mr. Gourjon's goods, and BreVoor is responsible. "!^"^* 
The amount of embezzlement, overbalances any 
reasonable reward for salvage. 

As to the Jurisdiction of this court, in cases of 
salvage on the sea, if it were necessary to determine 
that point, I should be much disposed to say, it 
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Brevooretai. was excluswe. The jurisdiction is founded " 06 

the si^p Fair causam aliquam^ a re maritima or turn ;^^ as Selden 

American translates the definition of admiralty jurisdiction, 

/"^T^T^"^ ffiven, in French, " pour le fait de la mer." The 

Junsdiction o ' » r 

of the district plac€ of making a contract^ is not so material as the 
what It^is*^ pface of performance y in cases even of agreements 
founded. ^^ j^j^^ ^^ Operate on the sea." See Zouchy on 

the jurisdiction of the admiralty of England^ The 
common law courts and some British statutes, 
calculated to favour jurisdiction in the hands of the 
* l^ing, and other lords, have confined this rule, as 

much^us^ their circumstances would anywise permit* 
Yet, in Srf Term ReportSy 267, &fr. it is allowed, 
that admiralty jurisdiction is founded on the subject 
matter; and collateral circumstances, such as hypo- 
thecation under hand and Sjeal, do not oust it. In 
the* case in which this position is recognized, the 
judges allow the admiralty jurisdiction, in the case 
Courts of ad- of hypothecattoUy because in the court of admiralty, 
ceed j« rem! they procccd in remy and a court of common law 
Sl^moMaw cannot. The true point, as stated by Zouchy seems 
do not. to be overlooked by the common law courts, in 

** the struggles which have been made between the 
court of admiralty and the common law judges, 
respecting the extent of their jurisdictions.^' The 
jiH-isdiction does not appear to me to be founded- 
on the mode of proceeding; but on the original 
lo^^^^ caf/*<?, and the place, of the transaction. It attaches 
original " Qb causam a re maritima ortum.^^ Its subjects. 

Place of according to 3 Blacks. Com. 107 ; are " pure mari- 
time acquisitions, which are earned and become due 
on tlie high seas.'' I cannot conceive a case more 

« » Assertion v, page 52. 



trani>action. 
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completely within these descriptions of admiralty Brcvoor et ai. 
jurisdiction!, than this now before me. Nor do I the ship Fair 
see how a common law court could legally take ^"**»^^*"- 
cognizance of such a case, or its incidents. *^ La 
mer a ses lots comme la terrey 

The jurisdiction of this court, is disputed, be- 
cause, it is alleged, " The goods were delivered to 
the owners, by captain Brevoor; and so his lien on 
them was destroyed; and with it, his claim to sal- 
vage. If the claim even continued, it must be by 
an implied contract, for a quantum meruit^ arising 
on the delivery ; and this, being on land, must be 
prosecuted in a common law court. A distinction 
is taken, between the case of freight^ and other in- 
stances of liens, and that of salvage. . In the former, 
if the goods are delivered, the claim continues un- 
der the pre-existing contract. But no such con- 
tract subsists, in a case of salvage. It is allowed, 
that if the jurisdiction in salvage was exclusive, it 
would preclude all common law interferences. But 
it is only concurrent ; and in proof, a dictum of Lord 
Holt is cited, to shew that a plea in a detainer of 
goods, on account of a lien for salvage, would be 
admitted. And if a plea can be supported, so may no case sas. 

enaction.'' t:::^l^^. 

No case is prodviced in a common law court, ^^^ salvage 
where a suit there, for salvage on the high seas, was sea. 
sustained. I have never seen such a case. There 
does not appear to me, any thing of that mixed 
nature in this case, which would induce even a legal 
fiction, to draw the place of this transaction into a 
common law court. There is no doubt, but that 
the admiralty had original jurisdiction of the trans- 
action upon which this salvage is claimed; and hav- 
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Breroor et al. 

the ship Fairl 
American. 



Admiralty 
courts pro- 
ceed as often 
in personam 
as in rem. 



ing this original jurisdiction, it would " have, also, 
jurisdiction of all consequential questions, thoug^h 
properly determinable at common law."' 

The " subject matter^^ is an occurrence at sea. 
A delivery of the articles saved, into a place of 
safety on land,* may be necessary to complete the 
claim ; but does not alter the jurisdiction over the 
original act. The claim for salvage^ as a personal 
demand, is not an unconditional debt, nor in all 
cases, is a claim for Jheight In either case, the 
owners may refuse to take the goods. But if they 
receive them, the debt is absolute. The acceptance 
of the goods is a consummation^ and not an extin- 
guishment of the' claim. The cause of action here, 
does not arise from any implied contract, on iht 
delivery* It originates in the saving on the sea ; 
and is ptie-existing to the delivery. The right to 
salvage is not merely inchoate, before any delivery 
to the owner, but complete. He has the election 
to take the thing or not. If he refuses, the thing 
only is answerable fot the reward for salvage. But 
if he receives the goods, though the lien in the 
article may be gone, and especially if it passes to a 
third person, yet the right to salvage continues. It 
becomes a personal claim, founded on the transac- 
tion at sea, and must be prosecuted in personam, in 
the sdmiralty. In this court, proceedings are as 
often in persanamy as in rem. Multitudes of prece« 
dents could be produced. 3 Black. Com. 108, quotes 
darkens Praxis, where it is said, " The first process 
in these courts (admiralty courts) is frequently by 
wrest of the defendant's person." The admiralty 
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courts, in many cases, possess cumulative powers, Bievooretai 
beyond those of the common law. The right to the ^ Fur 
proceed in r^nty does not exclude the remedy tit -^«»«nc*n- 
personam; though it is taken frequently in prefer- Rjghtto pro. 
ence, for the creater security. In common law cecdmnrm, 

does not ex- 

courts, as in the admiralty, a party may piu^ue ciude lemedy 
several remedies; although he can have but one sa^ ^P^^""^*^ 

• ^^ • ft • « "arty may 

tisfaction. On the instance side of the admmJty, the pursue seve- 

J* ••VI /J A. *> t \ 1^ remedies; 

proceedings are cxrigmaUy (and most commonly) bm can have 
by arrest of the person.' J^^^ ■*** 

The case of hypothecatum is suigenerisy the per- 
sons of the owners are not bound. The debt is 
contracted, in its origin£^ ground, solely on the 
credit, and with the pledge of the ship; which con- 
tinues, notwithstanding this lien, in the possession 
of the owners, or their agent, the master. 

If, on the delivery of goods saved, an actual 
abandonment of claim to reward is made, or satis- 
faction given to the perfect cwtentment, or accord- Bona fide 
ing to a voluntary agreement, of the salvors, no p*J^£SeTfw- 
doubt, there would be an end to the demand. But **»«' demand 
there is no proof in this case, of such circumstances. ' ^** 
It appears rather, that the goods were put into the 
hands of a respectable merchant, in Charleston, to 
whom captain Brevoor applied "^or assistance ;^^ 
(see Dutilh's letter,) they being of a perishable na- 
ture, to make the best of them, for ^1 parties. His 
owner approved of the captain's conduct. But be 
this as it may, there is no proof of abandonment of 
claim to, or acquiescence in, satisfaction for salvage* 

The underwriters on the ship and goods belong- 
ing to Mr. Dutilh, sent the salvors a gratuity of one 

• 3 Term. Rep, 330, • 
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Brevoor et al. thousand dollars ; and as a gratuity it was taken. So 
the sMp Fair ^ from their accepting this sum, whatever might 
American, j^^y^ jj^^j^ intended by the donors, as compematiorij 
there is evidence of great dissatisfaction. I join with 
Messrs. Ifazlehurst b? Co. in their opinion, (sec 
their letter of 1st Februai^y, 1799, among the ex- 
hibits,) when they inform of the payment of this 
gratuity. 

*^ Captain Brevoor is amazingly chagrined at 
the sum given ^)y the underwriters, and we think 
he well may be, for it is certainly a small amount for 
so great an undertaking as that of three men, re- 
taking a valuable and fine property, from nine 
French privateersmen." 
Underwriters I cousidcr the Underwriters as strangers in this 
^L ^^r* "* cause ; though they are involved in a statement of 
facts and circumstance^. The libellants have no 
remedy against, or claim on, them. They do not 
act as agents or trustees for the owners; but m 
their own right, by a transfer, under the abandon- 
ment of the property. There was not even a gra- 
tuity given by those persons, on Mr. Gourjon's 
S goods. . I apply the evidence, under the commis- 

sion taken out by him, only to his case. 

In the deposition of Flarian C. May^ he says 
(answer to the 4th interrogatory), " I never heard 
the libellants mention they were satisfied with the 
reward offered and sent to them. On the contrary, 
I know they were dissatisfied, and that the men 
proposed to libel the ship. But, on the captain 
consulting me, I advised him to defer any legal 
measures, Hill his return to Philadelphia^ when, I 
was assured, that the owners, and the underwriters^ 
would do him, and the men, ample justice, for their 
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gallant conduct, in recapturing the Fair American^ Brcvoor ct ai: 
and bringing her into port. And he acquiesced the sh?p Fair 
willingly in the advice^^resierving the right to make, American. 
and support, the claim -of salvage, or to some ade- 
quate compensation, on his return to Philadelphia." 

Here is a full proof (as to Mr. Gourjon's goods), 
of dissatii^faction ; and an intention to pursue the 
claim. So far was Mr. Gourjon from considering 
the gratuity, whidh had been accepted, as a matter 
of any concern to him, or his underwriters, that an 
offer was made to captain Btevoor, after his arrival 
at Philadelphia, of compensation for salvage. It 
was deemed inadequate, and refused. This offer 
was made on behalf of the underwriters, on Mr. 
Gourjon's goods. 

I shall close my observations, and opinion, upon 
this part of the subject, with remarking, as it relates 
to the powers and jurisdiction of the court, that, I 
think, there is more weight in the allegation of the 
libellant's couiasel, that in this case, there is an 
ingredient in which a question of prize is involved, 
^ than the respondent's counsel are inclined to allow. 
Salvage may arise from a recapture from pirates^ 
but it is here agreed, that the recapture was from 
those who took, as prize^ the ship and goods; and 
acted under a commission, or authority, from a 
.power, considered on the ocean as an enemy. 

The point made, as to Brevoor's possessing the 
ship, not as salvor, but as captain under Dutilh, 
who then held by a new title, is rendered immate- 
rial, if my opinion respecting the delivery of the 
goods, is well founded. ^ We find the ship, however, 
in the hands of the same persons, who had the right 
to both property and possession, in most of the 
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Brtvooretai. stages ofthis transaction. The proceeding «n r^m, 

the ship Fair ^s to the ship, is therefore substantially proper. 

American. 'ph^ fo^t of embezzlement^ so as to apply 

^^^"^"^ it to any of the salvors, is not made out. — 

Part of Mr. Gourjon's goods did not appear at 

Charleston. No salvage can be allowed, farther 

Salvage can than ou the aiuouut of goods sold and delivered.. 

Tow^d^on the Whether the deficiency was occasioned by plunder 

deif ewi"***^ on the capture, against which supposition there i« 

some negative testimony, or by embezzlement;^ 

at Charleston, does not appear. An opinion of 

a witness states the probability of its having hap<« 

pened at Charleston, and suspicions, without proofs 

are aitned at one of the salvors. The French 

prisoners were on board, at Charleston, a consi* 

derable time before the Marshal took charge of 

them. No doubt others, than either captain Bre^ 

vooTy or his men, or the prisoners, had, necessarily, 

access to the ship ; which lay, for a length of time, 

without orders for her final destination. So that the 

maS''''' matter is left in doubt and uncertainty- The cap- 

changed by ^j^ jg. j^q^ answcrablc for plunder on capture, or as 

capture; and, ^ J^ * ' 

on rescue, he a rccaptor, for losscs, arising from the malfeazance 
capadty." of Others.* His quality and responsibility, after 

I ' I f • 

* It has been frequently determined, in this court, that 
during the period of detention^ either by captors, as fiHzey or 
belligerents, in amity, for adjudication^ all the responsibilities of 
the officers and crew are suspended. But proof has been admitted, 
to shew either distinct acts of plunder, or embezzlement, by the 
crew, individually or in collusion with the possessors of the 
ship. The general principal of contribution, by ally has not 
been allowed, during the forcible detainer; but the frauds and 
malfeazance 0/ individualsy have been permitted to be 9ett off, 
againat their resfiective claims. 
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the capture and recapture, were entirely changed. Brevoor et 9k 

He is amenable for any misconduct of his own, but the sWp Fwr 

nothing of this kind is alleged. On thd contrary, American. 

his character, for integrity, care, and attention, ^'^^"''^^'^^ 

stands very high, and is in proof, in the testimony 

of Mr. May. Fraud and embezzlement must be 

clearly proved, and fixed on a party, before I can 

make him answerable. Nor can the captain be 

called on now for contribution, as he could have been 

in his former capacity, when, as master of the ship, 

he was answerable for the embezzlements of his 

crew. In that case, the fact, as to the crew, would 

require mcH-e pointed proof, than appears in this 

cause. 

There was an allowance claimed for freight, by Freight lost 
Mr. Dutilh's, or Mr. Gourjon's, counsel, but it ^atoy'J^ 
must be clearly seen, that the freight was lost by de»»oy«d- 
^e capture : this is, therefore out of the question. 
If there is any loss of freight, or other misfortune, 
on account of the failure of the voyage, it is not 
chargeable to the recaptors. Reimbursement must 
be sought elsewhere. It is charged, in one of th^ 
exhibits, to the underwriters. Had it been saved 
to the owners, I should have allowed salvage on it, 
but as it was lost, I Rave no decision to give on the 
subject. 

It only relates to the equity of this case, to state, 
that the respondents have amply covered the amount 
of all losses on this ship, and cargo. — If they had 



In the case of the Blaireau, 2 Cranch. Rep. 240, a claim of 
salvage, by the master^ who had been guily of embezzlementy 
was dismissed** 
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Bi«voor et ai. not, I should deem the claim equally legal and 
the sh'p Fair relevant. 

Mr. Dutilh^s ship, sold at Charles- 
ton, for five tho.usand and fifty dollars, % 5050 

His part of the cargo, for seven 
thousand and fifty-one dollars, - • 7051 

Mr. Gourjon^s (I take this sum, ais 
there is some dispute about the differ- 
ence between this, and 6770 dollars, 
per M. C. May's account), six thou- 
sand four hundred and eleven dollars, 
and ninety cents, - - - 6411 90 

S 18512 90 



Amount of 



Total, eighteen thousand five hundred and 
twelve dollars, and ninety cents. 

I do therefore adjudge, order, and decree, that 
the recaptors have, and recover, in full satisfaction 
for their salvage, the sum of four thousand six hun- 
dred and twenty. eight dollars,.and twenty. two cents, 
to be apportioned amongst them as follows,^ 



* See (interalia). The cases o^the AquUay 1 Robinson's 
Adm. Cases, 32, Sec. Phil. ed. and that of the Two Friends^ same, 
228, determined in 1798, (but not seen here, at the time of this, 
and some other decisions, in salvage cases,) in which there is a co- 
incidence of opinion, upon the great points. As to the definition 
of derelict^ there given from Sir Leotine Jenkyns, it creates no 
material difterence. It means deserted; and not a voluntary 
abandonment, or dere&et^ entitling the occupant to the whole. 
The owner is entitled to the surplus, on paying salvage. If no 
owner to be found, after a time generally fixed, or at discretion 
thought reasonable, the vessel, or goods, found at sea deserted 
(on paying salvage), becomes a national droits distributable, 
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The ship, charged with twelve hundred and Brcvooretii. 
sixty-two dollars, fifty cents; out of which, one the a^i Fair 
thousand doUars to be deducted. American. 

Mr. DutUh^s goods, seventeen hun- Dutribmkm. 

dred and sixty-two dollars, and seventy- 
five cents, - . - - % 1762 75 
• Mr.Gottr;on'^goods,sixteenhundred 
and two dollars, and ninety-seven cents, 1602 97 

Balance of ship, two hundred and 
sixty-two dollars, and fifty cents, - 262 50 

2 3628 22 

Which sum of three thousand dx hundred and 
twenty-eight dollars, and twenty-tWo cents, b to be 
divided as follows, among the recaptors. 

To captain ^reroor, (ba- 
lance of ship,) -one hundred 
and fifty-seven dollars, and 
fifty cents, - - - S 157 50 

To JbAn iSicAi^, (seaman) 
fifty-two dollars, and fifty 
cents, - . ^ , 52 50 

To Anthony Fachtman^ 

(cook) fifty-two dollars, and 

fifty cents, - - 52 50 

. 8 262 50 

To capt. BrevooTj (Du- 

tilh's goods,) one thousand 

and fifty-seven dollars, and 

sixty-five cents, - - 1057 65 

or devolving, in the whole, to the prince, lord high admiral, or 
otherwise, according to the peculiar political arrangement of 
the government of the country, into which they are brought. 



/ 



• 
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jkcTooretaL To John Schier^ three 
the swp Fair hundred and fifty -two dolls. 
Ameri^n.^ and fifty-five cents, - 352 55 

To Anthony Fachtman^ 
three hundred and fifty-two 
dollars, and fifty-five cents, 352 55 



1762 75 



Tocapt. jBr«;oor,{Gour. 
jon's goods) nine hundred 
and sixty-one dollars, and 
seventy-nine cents, - 961 79 

To John SchicTy three 
three hundred and twenty 
dollars, and fifty-nine cents, 320 59 

To Anthony Fachtman^ 

three hundred and twenty 

dollars, and fifty-nine cents, 320 59 

. 1602 97 

% 3628 22 

So that captain Brevoor is to receive, 
in the whole, two thousand one hundred 
and seventy-six dollars, and ninety-four 
cents, 22176 94 

John Schier^ seven hundred and 
twenty-five dollars, and sixty-four cents, 725 64 

Anthony Fachtmany seven hundred 
and twenty-five dollars, and sixty-four 
cents, 725 64 



S3628 22 



And I do fiirther adjudge, order, and decree, 
that the said ship Fair Amerieany with her tackle, 
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apparel, and furniture, (or so much thereof as may Brevoor ct ai. 
be necessary) be condemned, and that the same be the 8% Fair 
sold by the marshal of this district, for the payment American. 
of the several recaptors aforesaid, of their respec- 
tive proportions of the said two hundred and sixty- 
two dollars, fifty cents, the sum charged upon the 
ship. And I finally adjudge, order, and decree, 
that the respondents, Stephen DutiVij and John 
Gourjony pay to the said recaptors, the several sums 
o£ money, above charged upon the goods of them, 
the said Stephen DutiUi^ and John Gourjon^ respec- 
tively : all which are to be brought into court, to be 
distributed agreeably to this decree.-: — The costs 
and charges to be paid by the respondents, in pro- 
portion to their respective interests. 
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Thompson) Jacobson, and others 

veratMy 
The ship Catharinai 



'} 



COUMT. 

m 

1795. , THIS was the case of a foreign ship, which 

^•V^O came before the court on a claim for wages by her 

pj?^j *^ seamen, who by their contracts had engaged to re- 

which govern tum to the port from which they shipped. Durins: 

covirts of the the |»-ogress of the cause, the following opinion was 
u. states. gj^^j^ ^y ^^ district judge. 

"An. objection is made, though not very serious- 
ly pressed, to my decision on a point, on which our 
own municipal laws are silent. This objection, 
however, obliges me to give my sentiments on the 
question ^^fFhat laws or rules shall direct or govern 
the decisions of maritime courts here^ in points on 
which we hwe no regulations established by our cram 
national legislature .^" 

There are, in most nations concerned in com- 
merce, municipal and local laws relative to contracts 
with mariners, and other maritime covenants and 
agreements; though the great leading principles, or 
outlines, are in all nearly the same. On this ac- 
count among others, I have avoided taking cogni- 
zance, as much as possible, of disputes in which 
foreign ships and seamen, are concerned. I have 
in general, left them to settle their differences before 
their own tribunals. On several occasions, I have 
seen it part of the contract, that the mariners should 
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not sue in any other than their own courts; — and 
I consider such a contract lawful* It would be 
against law, and 'Void, if it were, that the mariner 
should ftbt sue in any case; or, that he should not 
sue in the proper courts or courts of .his country. 
But where the voyage of a foreign ship ended here, 
or was broken up, and no treaty or compact desig- 
nated the mode of proceeding, I have permitted 
suits to be prosecuted. In such cases, I have de- 
termined according to the laws of the country to 
which the ship belonged, if there existed any pecu- 
liar variance or difference from those generally pre-, 
vailing. I have seldom found any very material 
difference ip principle. The laws and customs of 
Spain,^ relating to mariners, are more rigid than 
those of other nations, on similar points. Among 
other pcnnts of variance from other laws, those 
of Spain grant the master, a lien on the ship, for 



Thompaoii 

et al. 

««. 

the ship 

Catharina* 



* Spain cannot be said to have a ^neral national cede. She 
possesses a numberof local collections and ordinances, operating 
in different maritime districts of that extensive kingdom. 

1. Their civil law, consists of a great number of particular 
laws compiled in the form of codes. 

2. Each has particular titles. See Azuni, M. L. vol. !» p. 
404, 405. 

3. The Canaolato del Marej is an adopted code^ and governs 
in the Spanish courts of the Mediterranean, 

4. The laws and ordinances of the Consulate <fBiU>oa^ pre* 
vail on the Sftanish coasts of the Atlantic. 

5. The commerce of the Indies,\% regulated by a particular 
csdcy distinct from others. It is governed by, and subject to, the 
uss^s of the Contractaciony or Consulate of SeviUcn See Azuni. 
of whom> in addition to many more antient writers, I have made 
much use on those subjects. . * 
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etal. 
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Catharina. 



thompsoA his wages* In the present case, the contract was in 
part, with mariners of the United States; and these 
seamen were to be discharged in an American port. 
I apply the authority of this court to the c^e of our 
own citizens. If by our own municipat laws, there 
are rules established, our courts are boutnd exchi- 
sively to foUow them. But in cases where no sucb 
ruleis are instituted, we must resort to the regula- 
tions of other maritime countries, which have stood 
the test of time and experience, to direct <Mir judg- 
ments, as rules of decision. We ought not to be-i 
tray so much vanity, as to take it for granted, that 
we could establish more salutary and useful regula* 
tions than those which have, for ages, governed the 
most commercial and powerful nations, and led 
them to wealth and greatness* 

The laws of the Rkodkm& were followed and 
adopted by the Romans, in their most prosperous 
state of commerce aud power. Those in the cele- 
brated Consolato del marcy* prevailing in the MetU- 



Laws of the 

Rhodiant 
adopted by 
the Romans. 



* // Consolato del Mare, These are the moat ancient, celebrated 
and authentic aea lawa^ after those of the Eh^cUans^ Greeka^^ud 
Eomana. Yet Hubner^ because he found (as Mmerigon alleges)^ 
a passage in them contradictory to a favorite dogma, vitupe- 
rates and depretiates them, to his own disgrace, and not to theip 
disparagement. As a respectable part of the laws of nations^ 
they have always been received in the EngUah courts of admi- 
ralty, and those df this country. Their origin is enveloped in 
obscurity, though attributed to several nations, as well as to the 
Fiaana^ to whom a modem author labours to ascribe them. 
Their influence, value and authority, have been appreciated by 
claims to their origin, set up by various people of maritime coim- 
tries. Those laws have prevailed in the countries occupying 
the coasts of tlie Mediterranean^ and in the neighbouring parts ctf 
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tertanean^ and established, in concert with other TtiomiMOft 
trading states and countries, by i\\<^ Fenetiam and J/ 

Genoese^ in the periods of their naval power and cathama 
commercial prosperity, are collections of, and im- 



provements on, m<»*e ancient customs and laws. Of AmcUfitan 

code 

these, the Amaljitan code (the first and most res- 
pected of what are called, as they relate in point of > 
tiioe to thos^ of the Rhodians and Romans^ ^^ modern 
sea lawsy^^) furnished the predominant and most ge- 
nerally received principles.* The laws of Olerouy Laws of oit- 

ran. 



southern Europe^ for centuries* Ahhougfa some special and 
local laws exist, in several national districts of that region, yet 
the Conaolato del Mare is, to this day, the leading directrix, in 
their maritime jurisprudence, and naval affairs. 

This body of maritime law is a compilation "of the best ma- 
ritime laws then existing, conGft)rising judicial proceedings, 
principles and decisions, settled by men of great experience and 
Consummate prudence; who, having reason and custom for 
their guides, established these excellent regulations, concerning 
navigation and maritime contracts." It may, indeed, be called 
the common law of maritime Murope^Vfhete it is universally adopt- 
ed and respected. 

* The city oijimalfi was situate in, what is now called, the 
province of Salerno^ in the kingdom of Mifdes. Nothing great 
remains of it, but its celebrity for the most extensive commerce 
of its time, its immense wealth and magnificence, and its great 
weight in all questions of maritime concern. Like the Rho^ 
dians, the Amalfitan^ furnished principles for the codes of other 
maritime countries of southern Eurofie, These remain engraft- 
ed into the laws of other nations; though the Afnalfitan code, 
or, as it is sometimes called, " Table^** is not preserved. To the 
Amalfitana^ the invention of the mariner's compass, is ascribed. 
Dr. Robertson gives the discovery to a native oiAmalpid, But 
no opinion about ancient transactions, seems to be at rest. 
Azurd says, the French invented--4he Amalfitanu improved— 
and the Portuguese perfected, this comfiassy in their discoveries 
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Maritime or- 
dinances of 
France. 



occupy now a portion of the &mous Black book of 
the British admiralty^ which is consulted by all their 
courts on subjects of maritime and commercial con- 
troversy. These laws of Oleron were not entirely 
of British growth. They were compiled at first, as 
French authors assert, and from the face of them it 
would seem probable, by Queen Eleonora, Dutchess 
of Guienne, for her continental dominions, and af- 
terwards improved and enlarged by her son Richard 
the First, of England, in no small degree from the 
maritime laws and customs, not only of his own 
country, but also from the laws and customs pre- 
vailing among the continental trading nations. Of 
these, the Saxons were, at an early period, the most 
conspicuous and practically intelligent in nautical 
affairs. They introduced into England their mari- 
time knowledge, as they did some valuable princi- 
ples of the common law. What was entitied, the 
Saicon shore, extended from the wpstem parts of 
Denmark, to the western parts of France. The ex- 
cellence and importance of these laws of Oleron, are 
evinced by a contest for their origin between two 
great nations, who have wisdom and liberality 
enough to follow them, be the fact of origin how it 
may. The maritime ordinances of France (where 
also the laws of Oleron, or Roll d'Oleron, are in 
force, and claimed, as of French origin) are very 



of the New World. The Chinese^ forestal the whole, in the anti- 
quity of their claims, to this most eminent of all useful inventions. 
The Pisavs and the Amalfitans share the/ credit of the disco- 
very and preservation of the Pandects of Justinian, after their 
having been long buried in obscurity, during the barbarous ages. 
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much grounded on the sea laws of other nations, Thompson 
mixed with their own. Those of Louis the Four- „. ' 

teenthj were compiled under the direction of the c^JtluraS^ 
great minister Golbertj from such materials, with 



local additions, suited to that country, • The laws Laws of 
of the Hanse Tawns^* are nearly in substance the 
same with those called the laws of JFisbutfi and both h^t^, 
are principally founded on those of Oleron, The a«iof w^^> 
sea laws of Spain are, *m no small degree, collec- sptdn^^^ 
tions from those of other nations. There is a strik- 
ing similarity in the leading principles of all these 
laws. So far from sound principles becoming ob- 
solete, or injured by time, that it will be found, on 
careful investigation, that the oldest sea laws we 
know, those of the Rhodiansf? have furnished 



* The laws of the Home Towm were published first in 1 59 1, 
and reviewed in 1 6 14, and posterior to those of Wisbuy or Oleron^ 
The history of this commercial confederacy^ is well known. Al- 
though in itself and its dependencies, it consisted of 62 cities, 
originally, it is ndw reduced to six, consisting of Lubeck^ Ham'- 
burg/ij Dantzigj Bremen^ Rostocky and Cologne, Its existence to 
this day, in any state of respectable combination, is a singular in- 
stance of survivorship over the ravages of time, the jealousies 
of powerful nations, and the exposure to interior danger and dis- 
sension ; to which all multitudinous associations, whether na- 
tional or individual, are constantly, often fatally, liable. 

t In a note to the case of Waltftn and other^y v», the Neptune^ 
it will appear, that Azum^ in hiA book on Maritime Law collects 
all the authorities for and against the authenticity of the frag- 
ments oiRliodian Lawt^ publi|^ed by Shnon Scardiua and others, 
and continued to oiir time, in collections oi Sea Laws as genuine. 
.^z»m declares them spurious. But although, according to him, 
these may not be genuine, as to the text andv^ry wor J* (which 
other respectable writers either impliedly or positively assert 
they are) they contain many of the principles we see in other 
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the outline and leading character of the \i4iole. 
With such examples before us, we need not he^^ 
tate to be' guided by the rules and principles, esta- 
blished in the maritime laws of othtr countries. As 
the ocean is commoir, it is proper and essentially 
convenient, that- its laws should be also common to 
all who travel this " high road ofnatitmsy 

I shall not contend with those who say » we ought 
to have a maritime code of our own, about the bind- 
ing force of all these laws on us. By the general 
laws of nations we certainly are bound. These ap- 
ply, most frequently, in the prize court ; but there 
are many cases of sahagey wrecks &q. on the in- 



/ 



codes and works. Azuni allows, agreeably to a cloud of autho- 
rities he could not controvert, that "the Rhodian laws^ whatever 
may be the period of their publication, are the fountain ofmari- 
time jurisprudence** Azuni. M. L. vol. i, 277. N. York edition 
1806. 

The Rhodiaru applied themselves exclusively to commerce, 
and avoided every idea of extension of territory. Tfieir fleet 
was so powerful, and their naval regulations so excellent, that 
they were courted by the most mighty nations of their time. 
They held the empire of the sea, and by confining their*strength 
and resources to maritime objects, they not only protected and 
extended their own commerce, but scoured the ocean of pirates 
who annoyed the trade of all countries. Alexander the Great 
treated them with marked distinction. The Romans were their 
admirers, allies and friends. These powerful Islanders entitled 
themselves to the friendship and esteem of other commercial 
nations, by aiding and protecting^ and not by restraining similar 
pursuits. Their superiority, in mercantile and naval talent and 
enterprise, gained them the admiration and respect of their con- 
temporaries; when a spirit of monopoly, jealousy and plunder, 
would have handed them down to us, not to be imitated, but 
detested. 



ADMIRALTY DECISIONS. 



Ill 



seamen's wages. 



stance or civil side of the court, which, necessarily 
must be determined under the geperal law. The 
wisdom and experience, evidenced in the particular 
maritime institutions of other commercial countries, 
ought at least to be greatly respected. If they serve 
only as faithful guides, and tried and long establish- 
ed rules of decision, in similar cases, they are of 
high and exemplary importance. It must be grant- 
ed, that it is safer to follow them, than to trust en- 
tirely to the varying and crooked tine of discre- 
tion.* 



ihonijpsoiL 

et&l. 

tw. 

the ship 

Catharina. 



• The ibregoing enumeration of some of th<5 maritime codesj 
is not intended to comprehexid the ^holcj which would swell the 
account too extensively. It is giTeif merely to shew, that the 
most renowned maritime nations always adopted the principles, 
when long tried and tested, of their predecessors, or contempo- 
raries. England has not collected into a body, or code, the ma- 
ritime laws by which she deems herself bound peculiarly, though 
she has enacted some laws, in addition to the laws or judgments of 
Oleron ; such as the statute De Mercatoribusythe articles of Qtdns- 
konmgfh the acts relative to the powers of the admiralty, her 
navigation act,prize acts, 8cc. Her law merchant^ and that part of 
it relating to aaturancea particularly, as well as maritime lawj 
are chiefly coUected in the decisions of her courts. These 
are founded on usages and established customs, as well of her 
own, as of all ^countries possessing respectable codes or princi- 
ples of maritime law. When they are duly canvassed, and have 
stood the test of time and sound discussion, they become part 
of their common law, and settled as precedents of indisputable 
authority* In their courts, respectable foreign jurists and pub- 
licists are cited, and their reasonings opinions and statements 
regarded, in the decision of maritime questi(»is. Such has also 
been the practice in the courts, particularly of maritime juris- 
diction, of our country. Hollandt though its existence depend- 
ed on commerce, has never had any peculiar national code of ma- 
ritime laws.—- Possibly owing to the division of her territory into 
separate provinces. 
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Th<Hanpson Where a reciprocity of decision, in certain cases, 

£t 3.1 

is necessary, the court of one country is often guided 



Catharina ^Y ^^^ customs, laws, and decisions of the tribunals 
\^^^>r\j of another, in similar cases. 

But the change, in the form of our government 
has not abrogated all the laws customs and princi- 
jples of jurisprudence, we inherited froni oiu- ances- 
. tors; and possessed at the period of our becoming 
an independent nation. The people of these states, 
both individually and collectively, have the Common 
/ow,* in all cases, consistent with the change of our 
government, and the principles on which it is joimd- 
We have the ed. They possess, in like manner, the Maritime 
in the United low, which is part of the Common laWy existing at 
States. ^^ same period ; and this is peculiarly within the 

cognizance of courts, invested with maritime juris- 
diction ; although it is referred to, in all our courts 



* The feudal fiarts of this law, and such as are inconsistent 
with the principles of our government arie not, nor* can they be, 
in force. Those who are best acqiiainted with its wise and just 
principles, as they relate to contracts^ and the property^ as well 
as the personal rights of individuals, admire the Common law as 
the venerahjje and solid bulwark of both liberty and property. 
Statute laws innovating upon it, have seldom been found, on ex- 
perience, to be real improvements. Those who do not know 
the Common law suppose it to be every thing, that it is not. Its 
rules and principles are not arbitrary, but^xed and settled by 
the wisdom and decisions of the most respectable and intelligent 
sages, of both ancient and modem times. Many of the ob* 
jectibns raised against it shew a want of acquaintance with its. 
system and principles. Some of these objections are founded in 
innovation made by statutes altering or Obscuring, the Common 
law. Others h&ve nothing in either common or statue law to 
support them. 
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on maritime questions. It is, then, not to be dis- Thompson 
puted, on sound principles, that this court must be ^^, ' 
goremed in its decisions, by the maritime code we (^^-^^ 
possessed at the period before stated; as well as by K,,^^y^\j 
tiie particulnr laws since established by our own go- This court 
y6r|im^»t,orwhichmayhereafter be enacted. These vemed^yAe 
laws and the decisions under them, must be received ^e wl^^pos- 
as authorities, in this, and other courts of our coun- messed before 
try ** in all cases of admiralty and maritime juris- tion, where 
cRction^'*^ to which, by the constitution, it is declared uw*orrv a^ 
^'the judicial power of the United States shall ex- change of cir- 

^ T • t cumstances. 

tendy " Nor shall I thmk myself warranted to ex- 
clude more modem expositions, or adjudged cases 
from being produced here. Whatever may, in 
strictness, be thought of their binding authority, I 
shall always be ready to hear the opinions of the 
learned and wise jurisprudents or judicial characters 
of any country. On subjects agitated in this court, 
often deeply affectihg the property and reputation 
of the suitors, I am not so confident in my own 
judgment, as not to wish for all the lights and in- 
formation, it may be in my power to obtain, from 
any respectable sources. 

If, in any instance, the laws or the decisions un- 
der them, shall be found or deemed severe, or- not 
suited to a particular exigency or course of trade, 
parties may mpuld their contracts at their will, ac- Parties may 
cording to circumstances, by njutual agreement and contracts at 
consent* Let the law be what it may, iWbrft^ ^^ ^ow- -^5^0^' 
ventio vincunt le^em. in all contracts, not radically as*>^stcom- 

. . . 1 1 !• . » • mon justice. 

against common justice, moral and political obliga- 
tion, and those principles which the law will not 
suffer to be destroyed or perverted for private pur- 

9. 
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poses.* If under a contract, by a casualty, a particu-' 
lar inconvenience arises from the general principles 
of the maritime law, the party must submit He must 
consider what he loses or pays as a contribution to 
the great and general interests of commerce, or the 
predominant policy and advantage of his country, f 



* The conditions of bonds, or considerations of promises, of 
agreements in contracts accounted illegal and void, are nume- 
rous and well known to lawyers. A contract cannot be legally 
binding which defeats its own object — such as that no suit shall 
be brought at all for a bmafde debt, agreed to be paid— a con- 
dition in a deed to do an act malum in scj as to beat, or kill a man, 
or commit any crime — Insurance on an illegal voyage— Bonds 
for general restraint of trade are void, though good where the 
condition is not to carry it on in any particular place— A bond 
to a third person that the obligor, a witness, shall not prosecute 
one confined for felony, perjury, &c. and many other instances 
which might be given. 

A bond with impossible conditions is absolute, and the con- 
dition a nullity. An agreement or contract not to bring a suit tm 
enforce performance is, if made at the time, well. But if made 
posterior to the bond, contract or agreement, it amounts to « 
general release. 

t The cause, in which the foregoing opinion was delivered* 
was of a mixed character. Part of the complainants were 
foreigners; and bound to return home with the ship. Although 
with a view to sail out of our port, at our high wages, they en- 
deavoured on pretext of deviation, to obtain their discharge ; the 
cause was dismissed as to them — they were referred to their 
own courts for decision. Wages were decreed to two American 
seamen, who were by contract to be discharged here. 

In the case of TVillendaon vs. the JTdrabket^pJoaty the prin*; 
ciples adopted by the court, relative to foreign seamen are fur- 
ther elucidated and explained. 
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versus v 

ip Litdejohn. J 



i>ECJlEB. 

 

JOSEPH HART, in July, one thousand i«» 
seven hundred and ninety-nine, shipped, as a mari- j^^^^j^^^^ 
ner, on board of the American ship Littlejohn, at can ship deii- 
Edenton^ in North Carolina, on a voyage from cargo at u- 
thence, to Liver pooly in England, and back to on'h^re^ 
JEdenion. The ship went to Liverpool, and de- to the united 

States was 

livered her cargo. On her return, she was cap- captured by 
tured, by a French cruizer, in the possession of IrJ^r^n- 
which she remained about eight days. She was ^^^Pl""*^ ^ 

, o J , ^ an English 

recaptured, by an English frigate, and carried into frigate, and 

Lisbon; where she was restored, on payment of JILymcntof 

salvage, and arrived, from Lisbon, at Philadelphia, [^i*^j ^* 

where the mariners, who came in her, were dis- manner, hav- 

charged. The libellant was taken on board the taken on 

French cruizer, and carried into France, a prisoner. FreMh*** 

Being there released, he worked his passage home* cruizer, was 

The queston made, in this cause, is, " Whether France, and 

this mariner, who was forcibly taken from the ship, Lwages for 

in which he was engaged for the voyage, shall be ^y^^^^^ ^yic 

paid, pro rata, to the time of capture, or shall have Littiejohn 

his full wages for the voyage?" allowed,' de- 

Without entering into the facts, as to the voyage JoSon of"^" 

being ended at Philadelphia, or not; the cause was salvage. 
put on the question stated — ^to it, therefore, I shall 
confine myself. 
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Seamen, un- 
der like cir- 
cumstances, 
allowed 
wages in 
many in- 
stance^. 



I have, heretofore, in many instances, decreed, 
that seamen, under like circumstances, with the 
libcllant, should be paid their full wages for the 
voyage. I have always supposed, that if the ship, 
owing to the absence of one, or,- more mariners, 
thus forcibly taken away, was at the expense of 
hiring others, this extra expense was chargeable as 
an average loss;* or, in an account, for spoliations 
on our neutral commerce, if the capture was made 
by the subjects of a power in amity with us, and 
Was finally adjuged unlawful; yet, having only the 
right to determine the question of wages, I have 
not given my opinion, as to consequences, or en- 
tered into collateral enquiries.! 

I had grounded my opinion, in cases like -^the 
present, and those of sailors falling sick, during the 
voyage, on the authorities cited by the libellant's 



* If it can be charged at all, o* averagcj it must be as what 
is called fietty average; as a disbursement, the master was 
bound, necessarily, to furnish, for the benefit and safety of both 
ship, and cargo. 

t This case was determined, at a time, when arrests of our 
ships, by others than the French, were, for the purpose of adju- 
dication, for breaches of neutrality. And when in Europe, 
some attentidn was paid to the laws of nations, and special conven- 
tions, and by th^ csourts of the belligerents, the payment of sal- 
vage, was decreed by the British courts; and submitted to under 
no positive regulation. It was said, by them, to be an affair of 
comity y in treadng our ships on the same footing with those of 
their own nation. The fact is, that no salvage is due, in common 
casesy where neutrals were taken out of the possession of a bel- 
ligerent, and bonaJid§ carrying in, for examination, by a com- 
petent and; impartial tribunal. But between the French, and 
the United States, there then existed partial hostility. See a 
note to the case of Clayton et al« V9, the Harmony, ante page 78. 
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counsel, ahd some others.* These authorities, or jowphHtn 
several of them shew, among other things, that if a thcstip 
manner is sent out of the ship, on a special service, Li^icjAii.^ 
and is taken, and made a slave, falls sick, &c. his 
ransom, cure, and expenses, are to be paid by the 
master, or owner, as well as his full wages for the 
voyage. It is certain, that those authorities which 
mention the case of a special mission, are most 
clear, on the point of ransom; though it is often 
said, in addition, ** that the ransom shall be paid, 
without prejudice to wages." There is also, in 
Valin. vol. i, 748, a distinction taken, between the 
case of one sent from the ship^ and that of one taken 
in the ship, witfi the rest of the crew.* In this 
latter case, the ransom of no one is to be paid. If ^ 
the vessel is made prize, and lost to the owners, no 

a Vide CoDtolato del Mare. c. 179, § 202. Sea Laws, 130, 
7thart. of the Lawsof 01eron,aQd note, p* 140. Emengon, yol. i, 
p. 635r 637, 638. Valin's Ord. of France, vol. i. p. 748, 75. 
Pothier Louag6 de Matelots. Laws of Wisby, art. 45, 203. 



* Where any peculiar benefits are appropriated to one sent 
on a special mission, they are allowed, to induce and reward 
the risks and sufferings, by casualties, to which those in the 
Mp are not exposed, the undertaking being most commonly 
voluntary, and not any part of the terms of the general contract. 
It diflfers from the case of owe forcibly taken out of the shifi, who 
participates in the fate of the ship ; and receives, or not, his 
wages, according to circumstances operating on freight. One 
taken by force out of the Mfi may, in some instances, be indivi- 
dually wronged ; and separated from his contract, by a lawless 
and unjustifiable act of violence, merely personal as' to him, and 
not part of th^ transaction by which the whole crew are affect* 
ed. No general position can be formed, to embrace every oc- 
currence. 
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josc[ph Hart doubt, neither ransom or wages can legally, or 
tiJship justly be claimed. There is a t^cial obligation, 

Linicjohn.^ however, on the owner or master, to indemnify a 
sailor, sent on extra duty, and exposed thereby to 
uncommon risk. But in these authorities, when- 
ever wages are mentioned, they are not designated 
as due, merely on account of the misfortune occur- 
ring on the particular exigency, but on the general 
principle — -^^ because he (the mariner), is not i& 
fault;*' and it is added, '* thj^ defect of service is 
no more to be imputed to him, than if he had fallen 
sick on the voyage, in which case, his wages arc 
due without deduction,*' Val. vol. i, p. 748.* 
Thus, placing his capture, even on special service, 
as it respects wages, on the same footing with his 
falling sick on the voyage. Now it is clear, that in 
case of sickness preventing a performance of duty, 
if the malady be not occasioned by the mariner's 
mal-conduct, the full wages are payable, whatever 
expense, or loss, the ship may incur, on this ac- 
count ; and I see no reasonable distinction between 
this case and that. If a sailor dies on the voyage, 



* Commentaries on ihe lano9 and ordinancea of France, It 
is difficult to determine which most to admire, the /iaw« of Louis 
the fourteenth, on which these commentaries were written, or 
the talents, acuteness, learning, and judicious observation of the 
commentator. From these highly celebrated laws, and their 
masterly commentator, the knowledge of maritime contracts, 
assurances, and other branches of this subject, displayed on the 
British bench, by some of their most eminent judges, is said to 
have been acquired. This may, or may not, have originated 
in partiality for the laws, and the country of their origin. But 
neither the laws, or their commentator, required this additional 
testimony. They bear within themselves their own eulogy. 
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his heirs shall have his full wages. If killed in bat- Joseph Hart 
tie, they shall also have a share of all prizes.* the ship 

If it were relevant to this ppint for me to shew, Lmiejohn. 
that the loss should be charged as an average loss, g^^^j. ^ .^^ 
I might cite, from the 3d edition of Malyne's Lex. on the voyage 
Mercat. page 62, of his "Collection of 'all Sea havefuii 
Laws," the 18th chapter, where it is declared, that ^*]^ed in 
when goods are taken by a pirate out of a ship, ^^!?,*; **"" 
though not as contribution for the rest, yet the loss share of all 
shall be common to all concerned.* The chance SuHngthe^'* 
of the seaman carried pff, while others are permit- 
ted to remain, should not be worse than that of the 
owner of the particular goods, taken at the pleasure 
of the pirate.'* But I do not much rely on this 
analogy, or authority ; my (pinion is founded on the 
general principle — '^ That, where a mariner is pre- 
vented by force, when he is not in fault, from per-^ 
forming his voyage, he is to be paid his full wages.'' 



cruize. 



I9C 



a See Valin. Emeiigon, 633, 637, 638. Laws Oleroii, 
art. 7. 1 Espinasse, 114. 
b Malyne's Lex Marc, 109. 
<^ Consulate del Mare. 



* In some of the books (Molloy. 249,) a distinction is taken 
where goods are taken by pirates to spafe the rest, this being be- 
neficial to ally contribution must be paid by all. But where part are 
taken by violence, under no agreement to spare the rest) but as 
ao) independent spoliation, the residue is not subject to average. 
It is on this principle, to be found in other caseS) that I have 
considered a seaman taken by force (not as part of the transac- 
tion in which a ship, and her crew, were generally involved,) 
when others of the crew were suffered to proceed on the voyage 
with the ship, to be individually wronged, and not entitled to 
wages for the voyage. 
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the ship 
Littiejohn. 



General prin- 
ciple of entire 
contracts. 



Joseph Hart But if, during the time the voyage continues, he 
earns wages in other service, these shall be de- 
ducted from his claim. I have uniformly, in such 
instances, ordered this to be done. 

The general principle which has influenced my 
judgment, is established in the Curia Hiilippica, 
472, 36, where it is laid down, that " if a master 
of a ship discharge a mariner, before the end of the 
voyage; or if, by a fortuitous circumstance, he ceases 
to serve, yet he shall have his wages, for the time 
past, as well as for that to come.*' But all wages, 
earned during the time he was in another service, 
are to bjB deducted. In the Roman Digest, page 
514, 515, the like general principle is establish- 
ed, in the cases of servants, an amanuensis, and 
in that of an advocate, who is not obliged to return 
his fee, if it was not his fault that he did not try a 
cause.* 

It is true, that this general principle cannot be 
carried into all cases. In the British law books, 
we find it held by respectable judges, "that a sea- 
man impressed, or one of the crew of a ship ran- 
somed, shall only be paid pro rata." But the 
impressment of seamen, is deemed, in Englandj 
a lawful act, and encouraged by the policy of that 
country ; and the seaman receives, on his change 
of employment, what by their laws, are established 
as competent wages. The ransom of ships cap- 
tured, is the purchase of the property from the 
enemy, after it is lost, and the ransomers hold it, in 
some measure by a new title. Capture^ involves 
the loss of wages. The ransom of ships is not en- 
couraged by the British government, but their laws 

* See alsoGodolphin's Adm. Laws, p. 177, 178, note and text. 



British cases, 
as to impress- 
iTient, ran- 
som, &c. do 
not apply. 
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particularly favour recaptures, and in such cases, Joseph Han 

extend the jus postltminii farther, than those of most theship 

other nations. Whatever the opinion of Common Litticjohn. 

law judges may be, I am bdUnd to follow the rules ^"^^^^ 
of the civil and maritime law. 

When the ship and cargo are restored, on re- Vf^tn freight 

. J J. r \ ^i_ is recovered 

capture, and payment of salvage, the owner re* wages reat- 
covers his freight; and this is the parent of wages, ^^^n^^ust 
It is only where freight is recovered, that I have contribute 
applied this general principle, to the claims of salvage on re- 
seamen. They contribute, out of their wages, their ^p^**"- 
proportion of salvage. 

That no adjudged case be found in the books, 
exacdy like this under consideration, is, perhaps, 
true. It may never have been disputed. But, as 
such cases frequently occur, this point is of consi- 
derable importance, both to our merchants, and 
mariners. I do not wish it to rest on my judgment 
alone. Whenever the sum claimed, is sufficient, in 
amount,* to warrant an appeal, I shall recommend 
the cause to be carried up to a superior court. In 
the mean time, I cannot see any good cause to alter 
my opinion, and I therefore, adhere to the principles 
of my former decisions : 

And do adjudge, order, and decree, that the Full wages; 
said Joseph Hart, have, and recover, in full satis- gumT^i^ 

faction of his wages, the sum of one hundred and *"*^ » propor- 

" , tion of sal- 

fifty-three dollars, and eighty-three cents, being the vage,aiiowed. 



* When this decision was given, no appeal was permitted 
in cases where the amount claimed did not exceed three hun- 
dred dollars, but a late act of congress, allows appeals from the 
district, to the circuit, court, in aH cases where the sum in dis- 
pute exceeds fifty dollars*— .-£. 

R 
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Joseph Hart balance of his full wages for the voyage. Out of 
theship this suHi, are to be deducted any sums, received by 
him, and also his proportion of salvage, paid on the 
restoration of the ship, and cargo. And I do fur- 
ther adjudge, order, and decree, that the said ship 
Littlejohn, together with her tackle, aj^arel, and 
furniture, or so much thereof, as may be neces- 
sary, be condemned and sold, for the payment of 
the sum of money, herein before decreed, to the 
said Joseph Hart, and of the costs and charges, 
ao^ruing in the premises. 
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Howland, a mariner/ 

versus^ 
The brig Lavinia. 



lariner,! 
rinia, J 



V JOHN ROWLAND was forcibly taken out iwi. 

of the vessel, and canied off by the capturing pri- ^•^'^^^^^ 

vateer. The brig was retaken, paid salvage, and re- carried off, 

turned to Philadelphia, having earned her freight. ^2rre-uke"n, 

Wages were claimed for voyage, deducting a pro- P*^f salvage, 

, ^^ o ox 9jaA earned 

portion of salvage. freight— 

Court. — I have so often determined this.point, ^^^y^^ 

that it is needless to enter into any further discus- ci«med and 

, , •' ailowca. 

sion of It. It must be settled on appeal by a superior 
court, if parties are dissatisfied with my opinion.^ 



* Since the pcnnts here determined, I ha^e continiied to 
decide whenever they hare occurred, on the same principles. 
In the case of the « -^n«wi», -Be/^ m<Mr<T," (Dec. 11 th, 1801.).* 
Sir W, Scott determined in the case of a belligerent British sea- 
man, that the capture extinguished the contract, which the re- 
capture did not revive. But I conceive the situation of a neu- 
tral acamariy one of the crew of a neutral s/dfi, carrying in for acf- 
jueUcation^ and taken awayjrom Ida Mfi by the Via Major^ is not 
similar to the case of the sailor as determined by Sir W. 
Scott ; and so I continue to decide, respectable as his opinion 
most assuredly is. The neutral seaman was not captured and 
canied ofTo* a aubject liable to the hazarda qfwary but as a citizen 
of a friendly nation, whose vessels must submit to search and 

a 4 Rob. Adm. Cams, 115. 
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I have cited, on former occasions, principles of 
the common law, (in which I still believe) in support 
of the doctrine influencing my judgment. These 
principles are to be found in the oldest and most 
venerable common law authorities. I did not exclu- 
sively, or in any important degree rely on them ; 
though I called them m as auxiliaries. I am well 
aware that modem opinions clash on this subject—^ 
I have looked into the oldest books as being nearer 
the time of the establishment of common law prin- 
ciples, Melius est petere forties^ quam sectare rwu- 



adjudication. He was brought into the difficulty << in the ser* 
vice of the veaaelj" and, on that accounty his case stands in the 
same equity with that of one sent in the service of the ship, on 
special fnission, and taken by rovers or pirates, or wrecked. 
His misfortune occurred on account of Ma aervicey connected with 
andaa it related tOy the ahifij and not to the nation whereof he ia 
a citizen. A belligerent seaman is a subject of capture by thqi 
enemy of his nation in any ahifiy but the neutral mariner, only^ 
by being found in the vessel subjected to search, restraint 
and adjudication. Though the vessel may be condenined for 
unneutral conduct, the person of the mariner is free. If the 
vessel be acquitted, he is bound, if present, to continue his ser- 
vices, not under a new c(Hitract, but in conformity with his ori- 
ginal agreement. The recafiturcy as it is called, by one bellige- 
rent, of a neutral in possession of another, and the payment of 
salvage, is most frequently arbitrary, and settles no principle on 
which *the first contract is dissolved. I have therefore thought 
it just that the seaman should pay his proportion of salvage ; be- 
cause that was the price by which the fund out of which his 
wages are payable, was redeemed from temporary, and too fre- 
quently unwarrantable, restraint. I cannot perceive a similitude 
in the case of seizures of neutral ships, to those of prizes taken 
from each other by nations at war.— Less similar are the cases 
of individual mariners who are neutrals, to those of subjects of 
belligerent parties.— •1804. 
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hs. It is well known that many of the principles of Howiand 
the civil and Roman law^ are engrafted into the sys- the brig 
tem of the common law; ^oughj as principles of the L*^'"»*- 
dvU Utw^ common lawyers will not acknowledge ^j^y ^^^ ^^^ 
them. I do not think that the difference of opinion, »»»" Uw en- 

. . • !_• • grafted into 

m the case of a servant, is important m this question, common 

A seaman is not in a similar predicament; no fund *^' 
is peculiarly appropriated for payment of wages, to 
servants or labourers ; but a seaman is entitled or 

not to his wages, according to the fate of a particu- Frdski the 

lar fund, to wit, freight . If this fund is lost, he suf- ^n's w^es 5 

fers with the merchant, and reaps not the rewards of *"^ **^*y ?*'• 

' * ticipate m its 

his dangers and his toils. risk. 

The soundness of the law maxim is proved by a 
just transposition of its terms, Qui sentit onuSy sen" 
tire debet et commodum. He loses also his right to 
this, by fault, negligence, fraud, or non-performance 
of contract, flowing from wilful malfeazance, mis- 
feazance, or gross neglect. But he ought not to 
suffer, or have his risk or responsibility encreased, 
by circumstances he cannot control, where the fund, 
though temporarily in danger, is ultimately safe. — 
Decree for the libellant. 



An incident in this cause, produced an exami- 
nation into the subject of passage money y and the 
court delivered the following opinion.* 



* This was an incident arising out of, and connected ivith, 
the general affairs of the ship ; the original cause being incon-* 
trovertibljr within admiralty jurisdiction. However applica« 
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Howiand Court. — On principle, the same rules are to be 

thebrig applied to passage money as are established on the 

Lavinia. subjCCt of freight/ 

^^^^^"^ This vessel had touched, without intending to 
money and end her voyage, at a port distant from the port of 
vemed ^' destination, but was obliged to unlade, and could 

same rules. not prOCCCd. 

None due be- No possagc money is due before the passenger 
destincdVrt! ^nives at the port of destination, unless compensa- 
cSiT ^^^' tion pro' rata itinerisj is agreed to be paid. His ex- 
ment. peuscs, or the means of proceeding to the place of 

destination, must be paid, or tendered, to a passen- 
ger. On refusal to proceed, compensation j&re^ rata 
is demandable. If the passage money has been paid 
before hand, it ought to be refunded, on the princi- 
ples bofore stated* ^o freight on goods is not pay- 
able, 'till delivery at the port for which they are ship- 
ped. If by stress of weather, or other cause, a 
ship puts into anotiier port, and unlades, or if she is 

» MoUoy, 256. 260. 



ble some general principles may be to its being within the juris- 
diction of the admiralty, as a contract made on land <<to be per- 
formed on the sea," I have always leaned against taking juris- 
diction in disputed cases; such ^sjreighty &c. though ancient 
authorities would justify me in so doing. It will be seen, in de- 
cisions hereafter, that in the distribution ofremnantaemdeurfilut 
of monies in court, I have avoided taking cognizance of claims, 
unless/irm« were firecedently attached to the things^ from which the 
monies were produced. In transactions, where the commence- 
ment and consummation of the contract were, exclusively, on 
land^ I liave held it, m general^ very disputable, at least, whether 
the jurisdiction attached, though the intermediate and indispen- 
sable portion of performance, was on the ara^^July, 1 806. 
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wrecked, and goods saved, these must, at the ex- 
pense of the owners of the ship, be transported to 
their destined port before freight is payable. The 
subject of passage money produced in a case men- 
tioned by Photier 315. 409, a curious discussion. 



Howland 

the brig 
Lavinia. 
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Bordman, Wilson, and others, mariners, 

versus 
The brig Elizabeth. 



} 



^^^.,/. THIS was a case, in which several seaman 

The seamen of an American ship,* carried into a port of a belli- 
Tn^for^i^i- g^^^^t captor for adjudication, claimed their wages 
cation, were for the wholc vovage. They were forcibly taken out 

carried oflf by *• t "r«i» iii t 11 

the capturing ot the Jt.lizabeth, and put on board the capturmg 
Iftlmi^"^ frigate. They were carried into another port of the 
liberated, captor, and there liberated. It appeared in evi- 

whenthey j 1 1 . « , « , , 

might have dencc, that the seamen were informed of the place 
^i^" wh\ch ' ^ which their vessel lay, and that it, was in their 
ted^andT^ powcr to Tcjoiu her. She was finally acquitted, 
earned her procccdcd ou her voyagc, and earned her freight. 
w^es allow- Wagcs, j&ro tanto, to the time the seamen were 
itT ^J^^ liberated, were decreed. As to the residue claimed 

time the sea- ' 

men might for the voyagc, the libel was dismissed. 

*the^irves2i!^ It was held that the sailors, not being in fault 

imtil they neglected, when liberated, to re-enter the 
ship, should be paid to that time. "Full wages 
were given in a similar case, where a mariner 
had it not in his power to re-enter on board his 
ship. 

a Hart, V8, the ship Littlejohn, ante page, 121. 



* « Shifi^^* in the maritime laws and language, is a generic 
terniy including all vessels ; without attention to afiecific descrip- 
tion/ 
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The port, in which some of the mariners Boidman 
were landed, was at some dbtance from that in "J^; 
-which the ship lay. There appeared some ground Ei^^abc* 
for the seamen to entertain an opinion, that their v^^v^y 
ship would depart, before they could travel to the 
port in which she then was. This, in the opinion 
of the judge, repelled the charge of unlawful intent. 
If they had wantonly, and without any reasonable Wantonly 
excuse, or merely with a view to other employment, ^fuslng'to re- 
neerlected or refused to rejoin the ship, it would J^»" amounts 

" . •* . to desertion. 

have amounted to desertion, and forfeiture of all 
claim to wages. The mariner is bound to rejoin 
the ship, whenever it is in his power ; and the mas- 
ter is under an obligation to receive him. If, on 
either side, there have been latches, in this respect, 
decrees have, in sundry instances, been given against 
the master, or mariner, as the one, or the other, 
was iii fault. 

The Juc^ said, that he had, on summary ex- Positions 
aminations, under the act of congress, in many aljj^^cl^s^^of' 
cases, established the following positions : ^^*r^^:^*'^S^ 

First. That seamen are bound to remain with cation. 
a neutral ship, carried by a belligerent party, into a bound to^re- 
port of the captors for adjudication. ^^^ with the 

Second. That a voluntary abandonment of their 2. voluntary 
duty in this respect, amounts to desertion and for- of this duty "a 
feiture of wages. ^°'^"^^*^' 

Third. But where they are prevented from re- 3. But not . 
maining on board, either by the captors, or the ventSifrom 
master, or have not provisions, or accommodations, J^^"^"^ ^" 
and are without money, or means of subsistence, 
they are ngt chargeable with any consequences, 4 ^Yaie they 

Fourth. That while they remain to assist in remain,they 

-^ are entitled to 

preserving the ship, and ready to proceed on the wages, &c. 
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Bordman voyage, they are intitled to their wages, and the 

^^^]' master, or owner, is bound to furnish them with 

Ae brig provisions, or money, for subsistence. Yet, if the 

Elizabeth. ^ ' •^.,. ,, 

i^^y^sj master chooses to permit their return home, they 

They may be may SO rctum, without prejudice to any claims 

retum^ome, they legally have, depending on the fate of the ship. 

without pre- pji^j^ -pj^^^ seamen are not bound to remam 

judice to their 

claims. with, or near, the ship, after an unfavourable adju- 

wait for the dictiou in the lower court of admiralty of the cap. 

tirn^nd^ot *^^> though an appeal may be entered, and the 

longer. vcsscl remain in custody and unsold^ But they arc 

bound to wait, if required, for this adjudication ; 

not only to take care of the ship, and her cargo, if 

permitted so to do, but to afford their testimony in 

the cause, wheiyrequired to be used on the trial, in 

'the first instance, and transmitted among the apas- 

fe/i^,ia case of appeal. 

6. Claim for Sixdi. That whcrc a vessel is carried in for ad- 

pen^«i^untii judication, condemned in the lower court of admi- 

^t^trde^*^* ralty, and an appeal is entered, the claim for wages 

cided. must be suspended. Hill the event of that appeal is 

If restored, known. If the owner rccowcr Jreight^ or damages 

voyige nwst* in Ucu thereof, or the ship be restored, the wages 

he paid. ^^ ^^^^ ^j^^ must be paid, when, and not before, 

he receives compensation, or recovers the ship. 
r.Condenina- Seventh. The carrying in a neutral ship for ad- 

•^lon does not •i*^* •r»iiii* j ^ 

defeat the judication, or cvcn if she be legal prize, does not 
wa"\ for a ^^ ^^^^ cvcut, interrupt or defeat the claim of the 
former part scamcn to wagcs, for a former part of the voyage, 
in which freight has been earned. The seamen 
must recover wages to the last port of deliver}'^, and 
for half the time the vessel staid there. .The period 
of stay, at such last port, being thus divided, on a 
supposition that the one half thereof, is taken up in 



•F the voyagCi 
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discharging her cargo, and the latter half in re-load- 
ing the ship. This latter half of that period, is ac- 
counted a portion of another part of the voyage, and 
the wages accruing therefore, share the fate of the 
ship, in the voyage interrupted by the capture. 



Bordman 

etal. 



vs. 



the brig 
Elizabeth. 
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James Watson, 

versus 
The hrig Rose 



:} 



1806. THE libcUant, being a citizen of the United 

^<^^y^^ States^ and one of the crew of an American vessel^ 

An. American . ,, -n •.• t • i^i. i_- 

seaman im- was impressed by a Bntish cruizer; and the ship 
thTv'^f^rper- permitted to proceed on her voyage. The case 
mirtedtopr^- ^^g opened with a view to obtain wages for the 
claimed by voyagc, undcr principles settled in this court, re-. 
voyage^re-* lating to mariners taken and carried off by force, 
fused. Qy^ q{ vessels taken and retaken and proceeding to 

their ports of destination, and earning freight. 

Court.-r-l have never extended any decision so 
far as to reach this case, when unconnected with 
other circumstances. I think it would be stretching 
the principle to an extreme. This practice of im- 
pressing our seamen, has been often and ably 
discussed, in other departments of our government; 
and I am under no necessity to enlarge upon it. 
Seamen, really American citizens, are not legally 
amenable to this outrage, and tyrannical exercise of 
belligerent force. But mariners, in neutral ships, 
are lawfully subject to be carried in by belligerents, 
for adjudication, in cases warranted by treaties, or 
the laws of nations. The person of a mariner be- 
longing to a belligerent nation, is, as a member of 
that nation, subject to capture by his enemy. But 
one of a neutral country is not liable to restraint, 
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except where his case relates to, and is connected j. Wat»n 
with, the ship in which he is found. I know that thebi^Rose. 
some instances may be cited, of seamen carried off <,yv^ 
by pirates; or sea rovers, which may be deemed to ^^^^^b^*'" 
bear on this question.* But I endeavour, as far as pirates, are 
practicable, and consistently with general principles, from the 
to put every case on its own circumstances. A ^^^ ^^he 
mariner of a neutral vessel, carried off by capt(H*s, crew. 
on the arrest of the $hip for adjudication, participates ri«^"off,Vnr 
in the ceneral circumstances of all the crew, as to ?^P 5^"^!*^ 

o ^ ' foradjudica- 

the fate of the ship; and this as a member of the tion, shares 
crew.* If she is discharged by the court of the cap- ship. 
tor, he, in common with others, has the advantage 
of saving his wages ; though the neutral merchant 
incurs both loss, expense and inconvenience, by a 
casualty to which he is liable, as part of the terms 
on which he enjoys his trade. The separating the 
crew, by carrying off one or more seamen, is an 
injury to the neutral merchant, who is thereby re* 
duced to the necessity, if his vessel is released, of 
hiring other seamen to complete his crew. But, the 
neutral seaman, abstracted by this unjustifiable act 
of power, should lose none of those rights, to which 
he is entitled as a partaker in the fate of the ship; 
Aough, after separation, further outrage should be 
added, by compelling him to serve in a belligerent 

» See ante page, 121. 



 The better opinion of writers, on this subject, seems to 
be, that if a seaman is carried off by a pirate, as a hostage for 
the release of the ship and crew, his wages and ransom must 
be paid. But if forcibly and unconditionally taken, jurists 
are not generally agreed, on this point. 
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J. Watson ship. It lies with the merchant, to charge, in his 
the brig Rose, account of damages against the capt(»is, the extra 
V^*y*!^ expense occasioned by the dispersion of his crew* 
But. one impressed, where the ship is permitted to 
proceed, is personally wronged ; and the more so, 
by being prevented from fully executing his con- 
tract, and unjustifiably detached from the benefits, 
Mariner im- commou to the rcst of the crew. He must rely, 

pressed, must . ^^ 

look for re- whatcvcr may be the result, on the protection due 
govemmenl to him by his government, for tiie redress he is en- 
titied to, as well for losses sustained, as personal 
injuries so unwarrantably suffered. The unlawful 
impressment is an injury done to him, specially 
and individually ; and has no ingredients common 
to all the crew. 

There will often arise some anomalous occur- 

rences, form what general rule we may. In one 

or two instances, I have decreed wages for the 

voyage, where sailors were carried off from a ship 

with intent to being arrcstcd, with intent to send her in for adju- 

rescued' and dicatiou, but thosc left ou board regained her, 

wims freight, rcsumcd her former course, and she arrived at 

Manner car- ^ '^ 

ried off from her port of Original destination, and earned her 
to his wages, freight. It was alleged, that extra payment had 
been made to those who brought in the ship. 
But principles cannot fluctuate with the debit and 
credit sides of accounts. They must be general ; 
and special cases, not clearly marked witii dis- 
tinct character, must yield to them. The tints of 
distinction in these instances, from the general class 
of cases, governed by the principles before stated, 
were not sufficientiy strong, to form exceptions to 
the general rule. 
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In a fonner case, where a seaman was impress- j. Watun 
cd, and the vessel permitted to proceed, I decreed the brig Rose, 
wages for the voyage ; because the seaman, after a ^^•v^K^ 
short detenticMi, rejoined his own ship, and per- ^^^^[™' 
formed his duty during the remainder of the voyage. cscapesVnd 
Such temporary interruptions should have no more :IS**' 
effect on entire contracti^, than short detentions, on ^^^^' 
insurances; which are not affected when a ship, 
being for a time in jeopardy, but speedily restore 
to safety, arrives at her intended port. 

Wages for the voyage were also decreed to a Wages aiiow- 
xnanner who had been impressed, escaped, and foU had been im. 
lowed the ship; and overtaking her at a port in the cIS^^^V 
course *of her voyare, tendered himself as ready to ^^^^ ^» ^' 

•^^ ^ . '^ vices— but 

re-enter, and perform his contract, but was refused, was refused. 
I have pursued this principle uniformly. If seamen 
are separated by the vis majors and it is, at any time 
during the voyage, in their power to rejoin the crew, 
and they do not, I have refused wages thereafter. 
Where they comply with this obligation so far as 
they can, by following the ship and offering to re- 
enter, but are refused, I consider this tender and 
refused, according to the maritime laws, a restoration 
to their contract So also of sailors having committed 
faults, repenting and tendering their services and 
amends in reasonable time. 

The wise policy of maritime laws, looks farther Policy, ube- 
than cupidity permits individuals to see, when their uratLn^of^^' 
immediate interests render them regardless of gene- (JJ^"^^"^* 
ro/ advantages. These laws enjoin liberality to The faults of 
relieve their misfortunes, and toleration for the seamen, how- 
faults of seamen. However much these are morally hcnsibie, con- 
to be deplored, and should be repressed and dis- prolperi^'of 
couraged, they produce necessities in mariners, commerce. 
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J.Watson, which compel a perseverance in their occupation, 
the br^ Rose, without an intcrmission. Thoughtful, calculating 
men, though anxious, as mariners generally are, te 
getj without their propensities to dissipate^ both 
their time and their money, would either never 
undertake, or soon abandon, the subjection, hard- 
ships, vicissitudes, and dangers of a maritime life. 
The system of maritime law| is, in its combi- 
nations, just; and calculated by the experience and 
wisdom of ages, for the support and prosperity of 
commerce. Few, even of the most eminent com- 
mon lawyers study this system in all its relations. 
They view only particular parts, as they are occa- 
sionally employed in them. The branch of it, re- 
lating to mariner's contracts (on which Photier^^ 
among others, has given us a most valuable discus- 
sion) has been peculiarly, and by those who have 
classed it among the inferior grades of jurispni* 
dence, too fastidiously, neglected. It is not then 
surprising, that others should form partial and er- 
roneous judgments (and these not seldom excited 
by immediate interest) on this complicated subject; 
which will be found, even to those much travelled 
in other departments of law, a new, and unexplored 
region. It is much to be regretted, that more at- 
tention is not paid to this essential requisite, in both 
legal and commercial education, in a country rising 
to the first rank of capacity for naoal^ and in the 
actual enjoyment of commercial^ importance. On 
a careful investigation, it is questionable whether it 
will be found, that our lawsy loosely and obscurely 
worded, have introduced salutary alterations. Like 
mtended improvements on the common law, they 

* Photier Louages des Matelots. 
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leave the system mutilated; and, with a very few j. watson 
exceptions, the worse fw attempts at reformation. ^^ urTg Rose. 
The framers of maritime laws, knowing that V^-vxJ 
seamen are, by the nature of their employment, Object* and 
subject to peculiar failings and vices, the oflfspring mantime 
of unpolished manners, and hardy, rude, and fear- relj^e«^§ea*^ 
less habits, have calculated their codes for refor- "^*^** 
mation, where practicable, and for punishment, 
where this carniot be effected. Heavy forfeitures, 
pecuniaiy millets, and corporal inflictions (many 
now obsolete and disused) are to be found in those 
laws, frequent and severe. But, where these can be 
balanced by indulgences and encouragements, they 
are always enjoined; to the end that this vocation 
may not be rendered odious and forbidding ^ so as 
to deter the subjects or citizens of commercial 
states, from entering into an occupation so radically 
necessary, and all*important, to the commerce, and 
and only sure defence, of commercial countries. 



T 
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Williams, 
versus^ 
The brig^ Hope 



ej J 



1798. 



A seaman left 
sick at a 
foreign port, 
and recover- 
ed. He 
might have 
rejoined the 
ship, but 
would not; 
and claimed 
wages for the 
voyage, 
which were 
refused, and 
only allowed 
until the time 
when he 
migh^have 
rejoined. 



JOHN WILLIAMS a seaman, was left sick in 
a foreign port and recovered. The ship, on a circui-- 
tons voyage touched at a port, whei-e the seaman 
also came on his way home ; being one of the crew 
of another vessel. He could there have rejoined his 
ship, but refused, because, as he alleged, the ship 
had her co^iplement of men. Wages were claimed 
for the voyage, which the court would not grant; 
but decreed payment to the time the sailor had it in 
his power tore-enter under his original contract, de-; 
ducting what he had earned after his recovery, from 
sickness, and until that period.* 

^ See the case of Bordman et al, vs. the Elizabeth^ in which 
the principles adopted by the couit in cases nearly resembling 
the present, are fully explained. Ante page Ifi*. 1 1 9 
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Andrew Malone, 

versusj 
'\yilliain Bell, owner, and John Dalf, master, 
of the brig Mary. 



THIS case was heard on a libel for wage& ' ^^** 
during a voyage. The seaman was left, in the Ha- r^^ 
yanna, sick in a hospital, where he was ordered, as left sick in a 
the respondent alleged, to stay until the return of anTordeiS* 
the brig Mary from a short voyage, to that port, ^^^^y ^^^ 
where she intended to obtain part of her home turned ; but 
cargo. The sailor did not stay ; but came home ship returned 
in the brig SmUax, which sailed for Philadelphia, J^^S^d^^ 
previous to the return of the Mary to the Havanna. another ves- 
He claimed wages for the voyage. 
In this case several points arose. — 
l.,It was insisted by the respondent that the ar- 
ticles which were produced, with the signature of 
the sailor by the name ofMalone were not sufficient 
proof that he was actually on board. 

The judge was of opinion that the articles are 
prima facie evidence of the fact, and must be taken pHmlffc^^^* 
as such till the contrary appears. evidence of 

•' * * the seaman 

2. A charge of one day's pay for absence each having been 
hour, after that appointed at the foot of the articles Misnomer in 
for rendering on boards was made by the respon- Iq®^^*"^ 
dent, It appeared that the. sailor (whose having 
gone by different names, was offered to be proved) ^ 

was entered in the log-book by the name of " Mil- 
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Maione Icr," as coming on board two days after that in 
the brig Mary, which the hour for rendering was designated. 
^s^jr>rsU The libellants counsel contended, that although 

the act of Congress is imperative on the keeper of 
the log-book, to make an entry of the absence and 
coming on board of a seaman, yet the fact ought, in 
addition to the entry, to be proved by other testi- 
mony. The copulative " and'' shews that it is only 
part of the proof. 
By the act of- The judge was of opinion that the entry in the 
log^bo'^k en! log-book is made by the act of Congress, legal evi- 
try is ma^e dcucc of the time of COminff on board, and of the 

proof of the • • i i i 

time of entry abscncc occasioumg the mulct, ou the dclinquenf 

on board. &c. r* j^ r i^«'«». 

seaman, of one day's pay for every hour's omission 
to render himself on board. He said that it would 
be highly embarrassing to masters and owners, if 
this fact required supplementary proof. The com-< 
fiulsion upon the mate, or keeper of the log, to 
make the entry, was introduced to control the ge* 
neral rule of law, that receiving a seaman on bbard 
who had committed an offence, amounts to a release 
Receiving a ^^ pardon* This case must be an exception to that 

wdT^f tc"r he g^^^**^'^ ^^^^ • f^^ ^ *^^ receiving on board is to b6 
has neglected coustrucd as a rclcaise, the penalty could in no case 
self at the bc cxactcd. The law would, on that construction, 
SSir be rendered nugatory. The entry in the log-book 
remit the pe- is therefore necessarv, to shew that no release wais 

naity. * 

intended, as well as to ascertain the fact with greater 

In cases of dc- ^^^^^21^7* ^^ ^hc casc of dcscrtiou he said he had 
sertion the always Considered the entry in the log-book evi- 
log-book is dence of the fact ; but not conclusive, though in- 
but?ot mcon- dispeosably necessary. In this case before me, as 
trovertibic. ^cU as in that, testimony had been admitted to prove 
permission to enter on board at an hour or time 
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different from that mentioned at the foot of the arti- Maione 
cles ; and in the odier case, leave of absence proved, the brig Maty. 



has controUed the charge of desertion, prima Jade 
proved by' the entry. In a penal law strict com- 
pliance is required. He thought the entry in the 
log-book, by the name of " Miller," was entitled to 
further consideration. 

3. The captain (who was made a party in the ^^J[ ^^^ 
libel, but no process had issued against him) was "^i» ^^ ^ 
offered as a witness to prove the facts alleged in the against him. 
respondent's defence; wi^^,^ 

The judge said that in these cases, he had con- ^^^^^ 
stantly rdfused to admit the captain. . He is liable for 
the wages, at the wiH of the mariner, who has several 
remedies, though he can have but one satisfacticxL 
Protests had been entered against this opinion; but 
they had never been prosecuted before the superior 
bourt. It was his wish, that the point should be put 
inashape,to be determined by the circuit court. The 
master he conceived was interested in jdie result ; 
though not immediately. If a decree passes against 
the seamen in a procedure in rem^ or agaixist the 
owner, it may be given in evidence to repel a suit 
against the master. — The master was rejected as a 
witness.* 

^ The parties in this case compFomised, and no final deci- 
sion was given. 
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Walton, administrator of Strum, and Armstrong," 
administrator of Pagel, 

The ship Neptune. 



1800. 



• 

3ECXEE, 



The seamen 
shipped for 
the whole 
voyage of the 
Neptune, and 
died before 
her return to 
Philadelphia. 
Their admi- 
nistrators 
claimed 
wageb until 
the return of 
the ship, 
which were < 
allowed by 
the court. 



THE mariners shipped at Philadelphia^ the 
twenty-first day of December, one thousand seven 
hundred and ninety-nine, at the current monthly 
wages, to perform a voyage to the Havarma, and 
back to Philadelphia. They died, through acciden- 
tal illness, of a prevailing fever at the Havanna^ 
while in the service of the ship. The libellants 
claim wages as due to the decedents, for the whole 
voyage, allowing funeral expenses and physicians' 
bilte. The ship arrived at Philadelphia, and earned 
her freight. The owner alleges, they should only 
be paid, pro tantOy to the time of their respective 
deaths. . , 

The laws of Oleron contain the. principles of all 
the mai'itime laws of the European western nations 
concerned in commerce ; with some particular 
exceptions in particular cases. They are yet in 
force, and acknowledged in their great and leading 
principles, by all the trading nations ; though some 
of their harsh and severe punishments and pecu- 
niary mulcts, for crimes and offences, are out of use. 
Whenever any of their regulations are modified or 
contradicted, they are so modified or opposed by 
special ordinances, binding onjy in the particular 
state making them. 
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Thus in Francey by the thirteenth and fourteenth Walton et ai. 
articles of the twenty-ninth section of the Ordi- theship 
nances of Louis the Fourteenth^ it is declared, that . ^^!r^J|^ 
" the heirs of a seaman hired by the months and 
dying in the voyage, shall be paid his wages, until 
the day of his decease. The half of the wages of 
a seaman, hired by the voyage , shall be due to his 
heirs, if he dies outward bound ; and the whole, if 
he dies in the way home. And if be sailed by the^ 
profit, or freight, his heirs shall enjoy his full share, 
if the voyage be begun before his death. ' ^ Yet everi 
in this modification, the leading principle is pre- 
served, of payment of full wages, or freight; in the 
two latter cases, because the sailor was not in fault, 
but by an inevitable casualty, was prevented fix)m 
fulfilling his contract. There is a similar distinc- 
tion in the ordinances of Charles the FiJihy.SLS to a 
sailor dying in .the outward passage, when his heirs 
shall have half; and if on the home passage, they 
shall have his full wages. But in Spaing where 
their seamen are treated with peculiar strictness, 
there is a local custom, that " in ships of war on In- 
dia voyages, if a man die the first day of the voyage 
his heirs are to be paid as much as if he had com- 
pleted it," Herein preserving the general princi- 
ple on which I have dilated in the case of Joseph 
Hart against the ship LittlejohnJ^ In that case, and in the ship- 
in this, I consider the contract to he for the voyage^ S^in*^^^* 
though monthly wages are stipulated; to take from JJ^u^^^^'j^ ^s 
the mariner the risk of long, and to rive to the arc designated 

1 "I n 1 r^-it 6y the month, 

owner the advantage oi short, passages. 1 he terms yet the con- 
of the shipping articles prove this, and the forfei- f^^th^^^e. 

» Ante, page 115. 
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Walton ct ai. tures, incurred l^ desertion^ go to the wIh^ due 

the^hip ^^ sailor, for the preceding part of the voyage, and 

Keptune. j^q^ soleljT to the Hionth 10 which the forfeiture^ 

attach. 

Height IS ai- I have always taBdGjr eight the ruk. In a for- 

^*^g^s/"^* mer case in this court, wherein an attempt w£^ made 

to cut the seamen ofut of their wages, for the whole 

of an East India voyage, by making them payable 

only on the ship's return to Philadelphia, I decreed 

wages as far as freight was ea^iied, the vessel hav-< 

ing been captured on the home passage, I did 

not then recoUect a stronger case than that before 

me.* 

The seventh article of the lawsj of Olcron is clear, 
in nxy view, to d^ present question. It makes no 
distinction between the out and hopie passage. In 
this article, after declaring what shall be d<»ie with 
a mariner falling sick, and left on shore after the de- 
parture of the sJiip, it is ordained — " But if he re- 
cover he ought to have his fv^l wages; deducting 
cmly such charges as the nutster has-been at for 
him, "(to wit, better diet than the ship afforded, or 
more provisions than he required on ship bo^d)^ 
and if he dies, his wife or next of kin, shall have it," 
i. €. his full wages. 

The 59th article of the laws of fTisbui/y the 45th 
of the laws of the ffanse Tawns^ and the 56th of 
those of Philip the Second^ which he compiled for 
the Lcrw Countries^ were all founded on this law of 
Oleran, and agree with it exactly^ both if he recover 
his health or die in the voyage* — See note on the 
7th article i. Oleron. 

» 2 Vem. 727, 
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. In one of these laws, the expression is general Waiton ct ai. 
*' he shall be paid his wages, if he recover," which, thcship 
if explained by the laws of Oleron, certainly means ^ Neptune. 
"his full wages.'' But in the other law, it is 
more clearly expressed, "he shall be paid his wages 
as much as if he had served out the whole voyage," 
And in the event of death, I have no doubt that the 
words " his heirs shall have what was due to him'* 
mean, according to the laws of Oleron^ on which 
this is founded, " his full wages," br according to 
the preceding part of this same article " his wages 
as much as if he had served out the whole voyage." 

Thus, by these wise and politic regulations, 
making attention to mariners the interest^ as it was* 
the duty of masters of ships. They or their owners 
sustain a loss by the death, but profit (in his services, 
and saving of the hire of another in his room) by 
the continuance of health, or recovery of the mariner 
from sickness. Hereby also giving encouragement 
to those who enter into this hazardous and laborious 
employment. Some provision being, in this way, 
made for them if th6y survive, when lingering under 
convalescence, or ruined by disability, occasioned 
by sickness or accident; or for their families, in the 
event of their death. 

This benevolent principle has always been at- 
tended to by enlightened nations. It is established 
in the most respectable codes of jurisprudence, 
among the general and leading points of justice; in 
contracts for personal services of every description. 
Common law authorities can be produced in sup- 
port of it : it is grounded in the wisdom of ages. 
We find it reco^ised in the Digest of Justiniariy 
law 38, page 58, " He who has hired his services 

u 



144 ADMIRALTY DECISIONS. 



seamen's wages. 



Walton etai. IS to reccive his re^^ard for the whole time, if it has 
iheship ^^^ ^^^^ his fault that the service has not been per- 
Neptune, formed.'' The laws of the Rhodians are inserted in 
this digest.^ These are the most ancient sea laws 



* This fact I had taken from respectable authorities, and 
presumed it correct ; although I knew it had been doubted bf 
some, and contradicted, by others. Among those who do not 
consider the parts of those laws now extant as genuine, is Byti" 
kerahoekj whose opinion has always great influence. A late 
writer {^Azutn)^ wh6 has treated with ability and extensive know- 
ledge on maritime law, but is not free from prejudices on par- - 
ticular points, has taken much pains to prove, that the whole of 
the Rhodian laws were not inserted in the digest of Juatinian^ 
tiiough one of these laws relative Xojetisony is to be found there- 
in* He cites and comments on a number of authors for and 
against the authenticity of the fragments generally received as 
parts of the Rhodian laws; and concludes against their being ge- 
nuine. He asserts, that these supposed Rhodian laws, are pro- 
ductions of more recent date, and fabricatefd by more modern 
Greeks. He brands them with the character of ^< trash *' ; yet, 
however accurate his opinions may be in other respects, I see 
not that they merit an appellation so vituperadve. They con- 
tain many of the valuable principles of maritime law, though 
(as light things float long) some of the least important may have 
been borne down to us on the tide of time. It will be seen, on 
examining the authorities, many whereof are cited by Azuni^* 
that these fragments were {^covered in P2^Aou'« library, and 
first printed in Germany, hy^Simon Scardiua. The Greek was 
the original language, in which, these ancient laws were written. 
But Azuni discovers some modem Grecuma in Scardiua* copy. 
The evidence, appearing on the face of them, of this language 
is, so far as it goes, rather a proof of authenticity ; even if some 
corruptions from the purity of the original may have crept into, 
relatively, modem copies* Many ancient manuscripts and 
authentic classical works have been discovered in monasteries, 

v-^ See Mi^. L. vol. i^ p. 265/&se<|. and liotei. New York,«d. 1806. 
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extant. They were adc^ted for the most part by WAium et ai. 

the Romans; and we see their principal features in the^iip 

the laws of Oleron. One of these laws (article 46, Ncptunt. 
Rh. laws) directs ^^ That if the ropes break and the 

where they have lain neglected for ages. Poggio^ in the 15th 
century, recovered in Germany (where these fragments were 
found) as Veil as in Italy ^ some of the most valuable of the Ro- 
man classics, buried in rubbish and dust, in cloisters and other 
obscure places, where only one of his industry and talents would 
have sought for or found them. Pithou*a library was a deposi* 
tary more respectable ; and Marguardusy Fteer and Leunclaviu9 
were the editors of the laws found there, and considered them 
authentic. They were persons of the first grade of literary 
character. The Pandects were discovered at ^maijij or Piaa^ 
(for this is not Clearly ascertained) in places no more important 
to their credit, than the library of Pithou was to the Rhodian 
laws, said to be there deposited. Nor are those who attest the 
facts, as to the Jimalfi or Pimm copy, or copies of the Pandects^ 
more credible than Freevy or Leunckcviua, The Pisana enobled 
M. yizuni for' attributing to their predecessors the Conaolato del 
Marey and the discovery of the Pandects, It appears, however, 
be the fact of the authenticity of the Rhodian laws as it may 
(according to the allegation, afler due examination, of the able 
American translator oi Azum*a work, to whose labours and in- 
formation I am much indebted) that the English compiler of 
the « ^ea Lanva** a book generally of good authority, is egre- 
giously mistaken, when he asserts that, these fimgments of the 
Rhodian laws are to be found in the Italian copy 6f the Pandects 
or Digest ; and this copy has been most generally considered 
the only genuine remains of that important- collection. It is 
nevertheless not incredible, that there were other copies of the 
compilstions made by Jtutinian and his coadjutors, than those 
.found at Amal/l or Pisa, 

This controversy has divided the learned for a long period; 
and must be left with those who delight in such investigadons. 
Those who desire to gratify their curiosity, may consult *Schom* 
jberg's Chronological View of the Roman Law,' where the sub- 
ject of the Justinian Pandectsy Code and Mroelsy and that of the 
BasiUcan codcy is concisely treated, and the authorkies cited. 
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Walton et ai. boat goes adrift, with mariners in it, and they perish 
the'^Ihip ^^ sea, the master shall pay their heirs one full year's! 
Neptune, wages." This article has been held to be a mulct 
on the master for having bad ropes; but we see no 
such assertion, in the text of the article. It proves^ 
at any rate, the early attention paid to the families 
of deceased mariners, by commercial nations. 



It does not appear less probable that the Rhodian laws either 
entire, or digested, and published under one of the Greek em* 
perors in their original language, were in existence in 876, in 
the time of the emperor Basili|us, than that the Pandects should 
be found at Amalji in 1 135 or 1 137. The Greek copy may have 
been preservec) in Germany^ and there discovered, as many such 
ancient manuscripts have been, in that district of the empire. 

Having conceived and declared that, << the laws of the 
Rhodian^ are inserted in the Digest," I considered myself bound 
to give some account of the subject. But I have no desire, to 
enter into an unnecessary critical investigation, or controversy, 
on a topic in which I may have been mistaken, and misled. I 
have fallen into an error, if such it really is, in common with 
piany others. After all, this assertion is, beyond dispute mb" 
sjantially true. It is jagreed on all hands, «nd conceded by 
jizuni himselfy that the Rhodiana gave the principles of mari- 
time, law to the Romcfruy who adopted them into their code. 
Their leading character is allowed to be engrafted in the Romany 
as well as subsequent sea laws. See. Azuni on this subject. 
Whether the laws, in the very words in which they were origi- 
nally promulgated, or only a summary of, or commentary on, 
t^em, « are inserted in the Pandects or Digest," is immaterial; 
iC their general principles and distinguishing features are hand- 
ed down to us. We have indisputable maritime laws, compe- 
tent to guide and govern us, if what we have heretofore deemed 
the ^/lodian laws should be rejected as apocryphal. The princi- 
ples oT the venerable Rhodian code are indubitably transfused into 
systems yet extant, and in high estimation. These principles 
have survived the ravages of barbarism, and the vicissitudes of 
fortune, which have reduced to imbecility and obscurity, the 
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The provisions of the general maritime laws, Walton et «i. 
and the principles of the Roman^ or civit law, I am thcship 
bound to respect, when relevant to points before Neptune. 
me, m my decisions on the admiralty side of this 
court. We have no act or ordinance of our own 
nation, comprehending the case in question. Hav- 
ing entered into the society of nations, we must 
therefore be regulated by the general laws which 
govern in maritime cases. 

I do not see that hiring a mariner in the Hiring a sea- 

o man in place 

place of the sick, disabled, or deceased seaman, of the one 
(which is an obligation on the master, or he risks influence on 
his insurance, or the safety of the ship) alters the p^^ffpi^^ 
principle of the case. It has an effect on the profit 
of the merchant, always subject to chances; and the 
death or sickness of mariners, is among his other 
risks. But it is beside the question of law. This 
profit is as much diminished by hiring in the room 
of sick or disabled mariners, (and their number is 
of no import as to the principle) as of those dead. 
The Spaniards oblige a sick or disabled mariner, to 
pay for one hired in his stead. But this is repro- 
bated by the writers of other nations, as a severity 
peculiar to Spain. The argument, applicable only 
to a mariner recovered from sickness or disability, 
and left in a distant country, leaves the case where 
it finds it. These mariners are said to be entitled 



once powerful and celebrated people, with whom they origi- 
nated. Timcy which has exterminated every monument of 
their wealth and splendor, has perpetuated these more durable 
memorials of their policy, wisdom and justice ; by disseminat- 
ing them through distant regions, and extending their inesti- 
mable advantages to remote generations and races of men. 
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the ship 
Neptune. 



Capture in- 
terrupt, or 
wreck de- 
stroy^ the 
voyage. 
Ship seized 
for debt. 



to their wages, only from the peculiarity of their 
situation, i. e. to enable them to get home ; yet they 
do not receive them till they airiVe at home : whi- 
ther they most commonly work their passages ; and 
if they do not, but receive wages, these are deduct- 
cd from their demands. If the mariner had arrived 
in the shipj though from sickness or disability he 
had done no duty, his claim to his fall wages, would 
be equally legal. The subject must be viewed on 
a more extensive scale, than as it affects the inte*^ 
rests of individuals. I conceive it to be for the great 
and general interests of commerce, and much for 
its reputation, diat, at some particular sacrifice 
of gain, encouragment and support should be af- 
forded by those who profit by their services, or hire 
them with that object, where mariners are unfortu- 
nate and faultless. Occasions too frequently hap- 
pen in which they merit, and incur, severe forfei- 
tures and punishments. 

Although the sum in demand in this case is 
small, the subject oftenpresents itself; and I wish 
to put the point at rest here, until an occasion for an 
appeal offers. I must be guided by what I con- 
ceive fixed principles, which ought not to be shaken 
because temporary inconveniencies casually occur. 
I wish it to be understood, that, in the application 
of the general principles here I do not lose sight of 
the limitation mentioned in the case of the Little- 
John. All general rules are subject to exceptions. 
Capture or wreck interrupt or destroy the voyage. 
The sick mariner, or the heirs of one dead, can only 
receive wages out of the freight earned ; ^d so far 
as it is earned. And in the case of a ship seized 
for debt, or forfeited through the owner's default. 
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wages will be received though no freight be earned. Wakon «t ai. 
By full ^i^ges I therefore mean, as much as he thethip 
would have been entitled to, had he been on board Nepmne. 
and met the fate of tlie ship. In the case I have y^Yiun 
now to determine, the freight was earned for the m«ant *>y fuii 
voyage. So it was in the case of the Littlejohn^ with 
the deduction of salvage — ^to which, if it had occur, 
red here, I should have ordered the libellants to 
contribute. They must now allow all sums, law- 
fully chargeable against the decedents. 

Let it be also understood, that the sailor must if sickness 
not be in fault. If his sickness, disability or death th^ aSt w 
is owine: to vicious or unjustifiable conduct, he, or vice of the 

^ " •' ^ ' manner, no 

his heirs must bear the loss, propter delictum. wages would 

I have looked into several common law autho- 
rities on this subject. By the common law, no con- 
tract for wages was apportionable :** it appears ex- 
pressly on enquiry, by order of the court of C. P. in 
1796, into the usage of the British admirahtfy a dis- 
abled mariner " was always entitied to his wages 
during the whole voyage." And in this case, full FuW wages 
wages were recovered at common law. The ma- common law 
riner*s disability was occasioned by an accident, hap- SlsabuS^ be* 
pening on board the ship, and he does not appear to *>y acciacnt 
have met it in doing actual duty. 

There is no difference as to wages, between the 
case of a sailor disabled on actual duty, or that of 
one taken sick, or, owing to no misconduct, ac- 
cidentally disabled while in service. In the former 
case, he is to be cured at the expense of the ship; 

a Ante page 115. 

l> Bro. M. Tit, jififiortionments. Labourers* Contracts, Sec 
tiie case of Chandler ^ vs, Greave^y H. Blacks, 606* 
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the ship 

Neptune. 



Medicine 
chost. 



in the latter, at his own charge. The sh^>, by act 
of Congress is bound to furnish medicines or pay 
the physician's bill : * but the sailor, when the ship 
is so furnished, must pay for chirurgical or medical 
advice and assistance. If left or put on shore (in 
lieu of the ship's provisions, ship-boy, or nurse or- 
dered by the law of Oleron) his reasonable board 
wages must be paid by the ship. 

The case in 6Term Rep. 320, Cutter, s. Powell, 
was determined on the special agreement, and not 
on the general maritime law. A sum in gross, four 
times larger than the rate of current wages, was to 
be paid on terms which death prevented the mariner 
from performing. Modus et conventio vincunt legem. 
It appears in this case, that there was no fixed usage 
among Ae London merchants, in 1795, oh this sub- 
ject. The high wages given to our mariners, are 



* Always bound to submit, with the respect I owe, to the 
laws, yet having frequently seen the inefficacy, and in several 
instances the danger, of medicines administered ignorantly, or 
carelessly, I have not been perfectly satisfied that the seamen 
should pay the bill for medical advice, which to complete the 
intent of the provision should be charges on the ship. But find- 
ing the weight of authority that way, I have yielded. It is cer- 
tain that medicines administered without due knowledge of the 
disease, are as often fatal as the malady, if not more so. Con- 
gress intended a benefit to the mariner, but he had better pay 
for medical advice, than risk the consequences of indiscreet use 
of the medicine chest. In numerous instances, physicians* 
bills, especially in the West Indies^ have balanced the claim for 
wages. By the terms in the alternative, in the act of Congress, 
that (/"the ship has no medicine chest, the owners shall pay the 
physician's bill, it seems^ that if the ship is furnished with the 
chest, the sailor must pay for advice; but the ship must supply 
medicine. 
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general, and not confined to a particular case ; Watton ct ai. 
they are contracted for under the shipping articles, thcship 
and not by special agreement. They are caused Neptune. 
by our neutral situation, which occasions OTeat 
demands for seamen. The merchant's profit, or 
chance of it, is in proportion. High wages, are 
however, not confined, to the maritime class of our 
citizens. But the principle is not affected by isuch 
fluctuating circumstances. 

It is certain that I rely much on principles prac- 
tised upon, in instances of sick and disabled mari- 
ners. I cannot distinguish these from those which 
should govern in the case of a mariner deceased. 
The law of Oleron couples them together, and is 
with me decisive. The ordinance of France has 
fi:^ed a rule for that nation. This rule would give 
the libellants the full wages, if the decedents had 
died on the home passage. There ^e some grounds 
in point of fact, to warrant this aj^plication of their 
case to this rule, if it were necessary. The outward 
passage was ended when the ship arrived at the Ha- 
vanna. The wages fof the voyage must be paid, 
subject to all legal deductions. 

I do therefore adjudge, order and decree, that Decree for 
the libellants, respectively, have and recover the ^"^^w*s«s. 
sums following, that is to say, Elijah Walton, ad- 
ministrator of Matthias Strum, shall have and re- 
cover the sum of one hundred and thirty dollars, 
and Andrew Armstrong, administrator of Johannes 
Pagel, shall have and recover the sum of sixty four 
dollars and eighty-three cents, being the balance of 
wages due to the said Matthias Strum and Johannes 
Pagel, for the whole voyage. And I finally adjudge, 
order and decree, that the said ship Neptune, to- 



154 



ADMIRALTY DECISIONS. 



:^ 



SEAMEN S WAGES* 



Waitcm ct ai. gethex With her tackle, apparel and furniture, or so 
the^hip much thereof as may be necessary, be condemned, 
Neptune. ^^^ ^^at the samc be sold by the marshal of this dis- 
trictibrthe payment to the libellants aforesaid of 
the sums of money herein before decreed to them 
respectively, together with the costs and charges, 
le^^ly accruing, in the premises. 
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Scott, administrator of Ellis, 

versus^ 
The brig Greenwich. 



} 



TlJJEmsimtr died onthc home passage. Pay- isos. 
ment to the time of his decease, agreed to be paid; V^^v^xJ 
but the residue for the voyage disputed. died oITthe 

Court. I have determined this question upon wtumvoyage, 
deliberation; and my decree maybe seen in the claimed by 
xjlerk's office. I am obliged to decide this, and ^^^1?.' 
many points arising here, on what I conceive to be ^*? °^ ^}^ 
the principles of the maritime laws. I find in many court gave 
cases few, and in some, no decisions in the books to Srie^tlmc"of 
ffuide me. I have seen no reason to alter my opi- V'* seaman's 

«^ . ^ • . death, and or- 

nion. I perceive in a late English publication, that dered the ba- 
the writer (Abbot, 356, &c.) is doubtful on this pute to bT 
question, He sfays, " there is no general decision c^ff^n^j ^^^^ 
on this subject, in our law books." He alleges, dctermmaiion 

• • f •% \ \ .■..ofan appeal 

" that tt ts not clear whether the payment thus di- in another 

rected, is to be understood of a sum proportionate t^h^allll^prk^ 

to the time of his service, or of the whole sum. ^^p^®- 

earned, if he had lived to the end of the voyage." 

He cites much at large, the case of Cutter vs. Fowell^ 

6 Term Rep. on which I have heretofore remarked. 

It appears to my mind, and if my opinion is errone- 

ous, it is in a train to be corrected> that the maritime 

laws have not left it dbubtfuly but to me clear ^ 

that the wages must be paid for the whole voyage. 

He (Abbot) agrees, and cites authorities to prove, 

that, by tjie* maritime laws, wages for the entire 
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Scott ' voyage^ are due, though inability to do service has 
thcbfig occurred by any casualty in actual duty, or by na- 
Grccnwxh.^ tural sickucss. I have before made my observa- 
tions on the analogy between those cases, and that 
now before me. The relative bearing of a point on 
* the whole system, b necessary to a correct conclu- 
sion; and in this case, perhaps, more so, than a par- 
tial view of it under its own circumstances. My 
habit is always to decide according to my best judg- 
ment. I never prolong litigation, when my own 
mind is satisfied, because differences of opinion arise 
oii questions brought before this court. Decision 
here, forwards final determination, if the discontent- 
ed party chooses to appeal. There has been an 
appeal, in another case, long depending in the supe- 
rior court. My practice is, when an appeal is de- 
pending (if bona fide intended to prociu'e a decision, 
and not for delay) to order payment in posterior and 
similar cases, so far as the point is not questioned, 
and direct the litigated portion to be paid into court, 
liable to further order. Let the administrator in this 
case receive to the time of the seaman's death ; and 
let the residue be paid into court, or stipulation be 
entered into therefor. If no steps are taken, in a rea- 
sonable time, to obtain the decision of the circuit 
court, I shall think myself warranted to effectuate 
my own judgment.* 



* Many cases have been brought before the court in which 
the points here decided have been recognised, but it has not 
been thought necessary to publish any others. 

The operation of these decisions, has been in some instances, 
extremely severe on ship owners ; and their effect is now, in most 
cases, prevented by the insertion of a covenant m the shipping 



/ / 
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articles, that << wages shall cease on the death of the seaman." Scott 
Of the legality of this agreement no doubt can be entertained} ^' . 

and to its omission in their contracts, merchants ipust hereaf- Greenwich, 
ter attribute any claims which may be made on them, by the 
representatives of seamen dying on a voyage. 

In the case of Jackson^ administratrix, vs. Josefih &'m«, the 
claims of the administratrix were for wages during the whole 
voyage, although her husband had died before the return of the 
ship, on board which he sailed as mate. The district court, re- 
ferring to th^ case of Walton^ et id. va. The ehifi JSTefitune^ decreed 
full wages, and an appeal was entered to the Circuit court. The 
case was heard at the April Sessions, 1806, Moylan for the ap- 
pellant, and Milnor for the appellee, and the decree of the Dis- 
trict court was confirmed by the Hon. Judge Washington. By 
his politeness I have been favoured with the following copy of 
his opinion. 



iix.3 



Simsy 

vs, ^ An appeal from the Dist. court of Pennsylvania. 

Jackson's administratrix. 



THIS, was an appeal from the district court where, upon 
a libel by the appellee, the executrix of her husband, for his 
wages as mate on board a vessel belonging to the appellant, for 
his full wages from Philadelphia to Batavia, and back. Although 
he died at Batavia, the court decreed accordingly. He was 
hii*ed for the whole voyage, at the rate of 2 30 per month. He 
was paid up to the time of his death* 

Moylan for defendant, contended that on common law prin- 
ciples wages are the reward of services, and if not performed 
they are i\ot due. If a man be hired for a year, and die in the 
middle of it, wages are due to the time of his death. 3 Vin. 
Ab. 5. 6. 13, if a mariner be impressed, wages are only payable 
pro tanto. 2 Lord Raym. 121 1. That this is not a hiring by 
the voyage, but by the month ; in the former case a gross sum 
is always stipulated. Abbot 265. 273, 274 ; it was a contract for 
the voyage, and not apportionahk; nothing- was due, Salk. 65 
The true translation of the 7th article gf the laws of Oleron, 
of what has been translated full wages,'should be ^' ready down.'* 
In 3 Bos. Sc Pul. 427, one judge was of opinion, that if a sailor 



158 ADMIRALTY DECISIONS. 



seamen's wages. 



Sims ^^ ^^ ^^ ▼oyage, his executors can only recover wages to the 
^' time of his death, 

jac^ son. ^ Washington, judge.-^As I entirely concur in the opinion 

given by the district judge upon this question, and for the rea- 
sons assigned by him, I deem it unnecessary, to discuss the 
subject much at large. It is admitted that no decision is to be 
met with jin the English books precisely like the present, nor 
have we any municipal regulations which govern the case. We 
must, llierefore, resott to those marine laws which have always 
been acknowledged as authority in England, as weU as in most 
of the European commercial nations, unless, where they have 
been altered or modified by the l$iws of particular states, but 
which alterations are binding only on those states* 

The 7th article of the laws of Oleron declares, that if a man- 
ner be taken sick on the voyage, he ought to be put on shore, 
and care should be taken of him at the expense of the ship. 
Where the vessel is ready to sail, she is not to wait for him, 
biit still he is to be entitled to his full wages if he recover ; and 
if he does not, his wife or next of kin is to have them,^deducting 
only such charges as the master has been at for him. Now the 
only questions ift this case aire—- 1. Did the mariner die on the 
voyage? 2. Does the expression " full wages," in the above 
article mean, such as he has earned by his services to the time 
of his death, or such as he would have earned had he lived and 
served out the whole voyage to Philadelphia. Most unquestion- 
ably the deceased was bound by his contract to perform the 
whole voyage, which id described in the articles to be from Phi- 
ladelphia to Batavia, and back again ; and he would have for- 
feited the whole, had he deserted the ship at any time previous 
to the return of the ship to Philadelphia. I agree with the 
judge of the district court, that the stipulation to pay wages by 
the month, does not break the endrety of the contract for the 
voyage, but only furnishes a ^ule to assess the quantum for the 
voyage. It protects the owners from an over payment in case 
of a short voyage, and the mariner against the risk of receiving 
too little in case of a long one. It prevents either from specu- 
lating upon the other, by accommodating the reward to the 
length of the service. 

2, — Does the expression « full wages," apply to what would 
have lieen due if the mariner had served out the entire voyage^ 
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dr are we to limit it to such as have been earned by servicels Sma 
petformed. 

If a certain sum for the voyage be agreed upon, that sum 
would constitute the full wages, and is distinguishable from no 
wages at all, as in case of 6 T. R. 320. Cutter va, Poxvellj or, 
when they have been forfeited by the misconduct of the mari- 
ner, or wages pro rata when they have been partly earned or are 
not forfeited. But every doubt with respect to the meaning of that 
expression is cleared away by the decision in the case of Chand- 
ler V8, GreaveSi (Hen* Black. 606. note) a mariner was engaged 
on a voyage from London to Honduras, from there to Philadel- 
phia, and back to London. The articles were drawn in the usual 
form, and such I take to be the articles in the contract now before 
us. The mariner being disabled, and totally disqualified from 
rendering any future service on the voyage, was left at Philadel- 
phia, and the vessel returned to London. The court determin- 
ed that he was entitled to his full wages, and he accordingly re- 
ceived the same wages to which he would have been entitled had 
he proceeded with the vessel to London. This ease, not only 
-determines a principle which is in all its parts applicable to the 
present, but it accedes that full wages mean the aggregate 
amounts of all the monthly sums which would have accrued 
upon the completion of the voyage. This decision is expressly 
founded upon the 7th article of the laws of Oleron, which entitles 
a sick sailor who is lefl behind to iuU wages, and the same act 
declares, that what such sick sailor would be entitled to, passes 
to his widow or next of kin, in case of his death. 

I am therefore of opinion that the decree of the district 
court ought to be affitmed. 
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1798. Whitton and others^ 

V^'^y^J versus 

The seamen ^^^ master and owners of the brig Commerce 

had been ab- 
sent from the 

^ ship forty- 

' eight hours, 
and were en- 
tered in the THE briff Commerce had been on a Ions: cir- 

jog-book as , *^ " 

deterterf. cuitous voyagc of between two and three years, 
ceivedagain*' She touched at a foreign port, on her way home, 

on board, and ^here, on a difference with the master, the seamen 

on the return ' ^ ^ ' 

of the ship went on shore, as it was alleged, without the mas- 

w^e*s for the tcr's Icave. An entry, agreeably to the act of Con- 

cou^aa^f* g^'^ss, was made in the log-book, of their having 

opinion that been abscnt without leave, for the space di forty- 

having been eight houvs. The scamcu denied the accuracy of 

hw agaSi, ^^s entry. A reconciliation took place at the foreign 

the forfeiture pQ^ and the sailors were received, without any 

ot their>vagea *■ , / 

was waived,' ncw agreement. They continued to perform their 

was entered* duty uutil the arrival of the brig at Philadelphia, 

i^ntl^* ^^^^ where the voyage ended. A suit was commenced 
against the master and owner for the balance of 

Entry in log- wagcs for the voyagc. The entry on the log-book 

book pro- before stated, was offered to repel their claim to all 

duced, tore- ' ■* 

pel claim to wagcs precedent thereto, which were said to be for- 

al I precedent c ' A 

wages. leited. 

The court Court. — This is an attempt at severity, which 

^"Ihc enf" the law will not justify. It is much to be desired 

to operate. that all our mercantile citizens better understood 
those princjiples of the marititime laws, which in 
courts of justice we are bound to follow. Crimes 
and offences of seamen are rigorously punished; but 
mariners, with all their too numerous faults, are 
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considered by all maritime nations objects of nation- Whittonet ti 
al concern. Their contracts are placed under the thtbng 
cognizance of national courts, bound to proceed by 
fixed rules, and circumscribed by principles of law. 
Seamen are deemed the sinews, or more aptly in 
our ships, called ^^ the Handsy^ of naval power, 
strength and security. Without the aid of this in« 
trepid and hardy class of men, under national go- 
vemment and direction, commerce might be anni- 
hilated. An extended sea coast, convenient for 
tirade and a source of wealth, would be subjected 
to invasion by foreign foes, and depredations by 
neighbouring freebooters; and so become a ruinous 
eurse, instead of a public blessing. To say, that 
without commerce, the nation would have no sea-< 
men, b true ; but it is as true, that without national 
protection, in which mariners bear a prominent part, 
there would be no commerce. The uses made of 
them in commerce, though of primar}'- importance, 
are not exclusively regarded. They are encour- 
aged and protected by all the maritime laws, for 
other and more extensive national purposes, as well 
as for those in which commercial individuals em- 
ploy, and profit by, their services. Their frailties 
are by these laws forgiven; and their offences, so 
far as these affect contracts, are pardoned on re- 
pentance, compensation or offer of amends and re- 
turn to their duty. Public policy and private jus- 
tice, as it is fit they should, here move together. 

In the case before me, it is unnecessary to en- 
quire into any other fact, than that of the mariners received on 

«•<■ • -■.•1 •-■ t 1 board is a 

navmg been again voluntarily received on board, waiver and 
by the master, after the alleged forfeiture. This g^^««offo'- 



Mariners 
being again 



teitures. 



fact is c(»iceded: die master's thus having received 

T 
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Whittonetai. the mariners on board, is a waiver and pardon of the 
thebrig forfeiture, had the fact, on which that forfeiture is. 
Commerce. ^^ ^q hscvt bccii incurred been ever so clearly es-. 
^^^^ tablished. It does not supercede the principle, and 
is immaterial, whether the forfeiture attached under 
a law of the United States,* or in virtue of the gene-, 
ral principles of maritime law. Our law only de- 
clares when in particular enumerated circumstances 
forfeiture shall accrue ; but it does not furnish any 
rule for the case now under consideration. . 

This point has been repeatedly decided in this 
court, in a great number of instances. The deci- 
cions are supported by authorities ancient and mo- 
Authorities in dem. In the thirteenth article of the laws of Ole- 
prmdjc.^'*''' ^^> ^d twenty. fifth of those of msbuy,\ it will be 



* The amount of the forfeiture of wages, has beea disputed ; 
and endeavoured to be confined to the wages due from the last 
port of delivery precedent to the desertion, under the idea that 
the right to them was vested, and not affected by the subsequent 
misconduct. But the words of the 5th section of the mariner's 
act, seems to be too comprehensive for this limitation, ^^ He shall 
Jhrfeit all the wages due to himr The wages for the section of 
the, voyage unfinished, are not due until it is completed, though 
payments firo rata are often decreed, when casualties prevent 
the seaman from fulfilling his contract, or the master by volun- 
tary discharge, or dismission for lawful cause, warrants a discre- 
tionary construction, by interrupting the progress of the agree- 
ment. If seamen commit faults so gross, they subject them- 
selves, by their own acts, to all consequences. 

t The laws of Wishuy were as famous in, and influential 
over, all the northern maritime countries of Eurofie^ as were 
those of Rhodes^ the Consolato del Mare, or Roll of Oleron, in the 
scenes of their respective operations. These laws are ancientj 
but posterior to those of Oleron, though the commerce of the 
northern nations, who adopted them ws^s extensiv.e, and their 
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seen that " The master may turn off a mariner for WhUtonitan 
a lawful cause ; but if the mariner compensates for thc'brifc 
his faulty and the master, nevertheless, refuses to ad- Commerce. 
mit him again, the mariner may follow the ship to 
her destined port, and he shall be paid his wages as 
much as if he had made the voyage in the same ship. 
If the master hires a less able seaman, and there 
happen^ any damage by it, the master is to make it 
good." By the law of Oleron (article 13th.) an 
'^ offer to make amends and return to duty" amounts 
to satisfaction.* 

Here is a stronger case than that before me* A 
mariner not simply absenting himself without cause, 



hardy enlerprizes celebrated long before their promulgation. 
The Swedes were &med for nautical skill, and superiority in the 
construction of their ships, in the time of the Romans. Wisbuy 
was a city in Gothland^ in the Swedish dominions, once a mart 
the most flourishing in Eurofie ; it is now a ruinous monument 
of abject and deplorable decay. Its laws yet remain in exten- 
sive credit and operation, thus long after its commercial impor- 
tance is blotted out. It affords another lesson of humility, writ- 
ten for the instruction, and monitory to the cupidity and pride, 

of man. 

* See note in the case oi2iShifi*s stewatd. In certain cases 

no amends can be made ; Smd an unqualified rejection of the mari- 
ner, liable to no obligation to receive him again, has been held 
legal. 

In all the cases (and I have had many) of seamen dis- 
charged in foreign ports for lawful causes I have enjoined on 
the masters, (as directory to their future conduct) the necessity 
of payment to the time of discharge ; to enable the seamen to 
sub^st, and return home. Since the law of the U. States ex- 
pressly directing masters to bring home every member of their 
crew (in a capacity to return), I have without examination, 
left this law to its own operation ; never having had a judicial op- 
portunity of giving any opinion upon it. 



164 



ADMIRALTY DECISIONS. 



SEAMEN S WAGES. 



Wldttonetal. 

the ship 
Oommerce 



Mariners 
repent, and 
tender their 
services and 
amends in 
time. 



When this is 
done, master 
is bound to 
receive him. 



But all de- 
mands for da- 
mages and 
contributions 
are unextim*, 
giu^ed. 



but turned off for a iawful cause, must be received 
again. 

From other authorities it appears that the man* 
ner should ^^ repent and make an offer of satisfac* 
tionand return to duty, in due time;" that is, be- 
fcNre the master has hired another equally able sea- 
man, in his place, or otherwise feirly rendered it 
impracticable without injuiy to the owner, to re- 
ceive him again. And on this ground it has been 
contended, Uiat where the fault has incurred actual 
forfeiture of wages, the master is not compellable, 
thou^ he may consent to receive the mariner again. 
I think he is bound to receive the mariner, on the 
terms before stated. The consent and agreement 
to receive him, is the strongest evidence of satisfac- 
tion given, or not insisted on. This consent and 
agreement to continue his services, is in contempla- 
tion of law, a complete waiver and forgiveness of 
all offences and faults which would have interrupt- 
ed or destroyed the contract. But all demands for 
damages and contributions for losses, which war- 
rant deductions from amount of wages, are unex- 
tinguished. Embezzlement, frauds, wilful negli- 
gences, and other misconduct, chargeable against 
the quantum demanded, remain open for enquiry 
and compensation. 



The balance of w^es, for the voyage 
creed, after allowing all legal deductions. 
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John Edwards, 

versus 
The ship Susan 



] 



THE question in this case was, ** When a ^795. 
mariner, at the last port of delivery, is entitled to ^^"^''^^ 

r =L- ^» At what pe- 

receive, cm- sue for his wages?" nodamari- 

Court. It has been a frequent subject of Tatt'^rt^rf 
dispute, in this court, sometimes wiginating in ani- delivery, may 
mosity and desire to delay, possibly provoked by wages. 
some improper conduct of the mariners, but most 
commonly as it affected costs, at what time a suit 
can legally be commenced, for wages due at the 
expiration of the voyage. The controversy always 
turned upon the construction of the 6th section of 
the ^^ Act for the government and regulation of 
seamen."* I confess, that it has appeared to me 
unwarrantable, to contend that the ten days should 
run from the time of the (Hscharge of the cargo. All 
laws should receive a construction according to 
justice, and the principles on which they are pre* 
dicated. Q,ui haret in Utteray haret in cortice. 
The end of the voyage is clearly, in my opinion, End of the 
the period when the wages, according to the con- "^l?^ ^^^^^ 
tract, are due. The discharge of the cargo or baL wages are 
last, is coujded with the end of the voyage in the 
law, not as part of the contract, or to fix the time, 
from whence the ten days are to be computed, but , 
because it is a necessary step to enable the mer- 

• 

» Laws of the United States, vol. i, page 137. 
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Edwards chant to demand his freight; and the wages ought 
thcship ^^^ to be paid, until this is recoverable, it being 
the fund, out of which the wages are payable. 
There cannot be two periods, from which one term 
of ten days must run. This would be absurd and 
impossible. It cannot be from the end of the 
voyage, " anrf" the discharge of the cargo, which 
Inust, of course, be after the end of the voyage. 
An obscurity in terms is therefore involved, which 
fully justifies a discretionary interpretation. A rea- 
sonable time for the collection of freight should be 
given. The merchant should also have the oppor- 
tunity afforded of examining the whole cargo, to 
see whether embezzlement^ or damage chargeable 
^n wages, has occurred. In most cases, ten days 
after the «nd of the voyage are sufficient to unlade 
and collect freight. But it sometimes happens, 
that where the cargo consists of a great variety ef 
packages, or articles, belonging to a great number 
of owners, the custom house officers cannot graiit 
permits, within that time. When a number of 
dry-good ships, added to others, cause a press of 
business at the custom house, I have perceived the 
impracticability of delivering the permits, in the 
time in Which, on common occasions, they are 
issued. Under the latitude given in the words of 
the section, I have considered myself authorized to 
-enquire into, and decide according to circumstances 
peculiar to the case. To allow an unreasonable 
time for discharge, would be as unjust, as it respects 
the mariner, as it would be to compel the merchant, 
prematurely to pay. Coals, salt, &c. are frequently 
retained on board, for a long time ; and '* ballasi*^ 
is not always discharged. On the contrary, it 
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Susan. 



sometimes remains on board for more than one Edwards 
voyage. Exercising therefore a discretion, accord- thJlhip 
ing to circumstances, I have given more or less 
time, as the evidence justified me. To fix on the 
time of discharge would be diflicult, uncertain, and 
often unjlist. It depends on the industry, the in- 
clination, or the interest of the owner, whether the 
discharge be accelerated, or unreasonably retarded. 
I. have aUowed, at the least, ten days from the end 
of the voyage ; and at the most, fifteen working ^*^tr 
davs to unlade. The latter period is given, in the. ten day* from 
cqlkction law, for this purpose ; after the time in voyage; but in 
which the i^aster is bound to report. Although it. ^^ ^^xT'^x. 
ha&.been contended that ten days even after this |[|^^^|[®^ ^^^ 
period, should be allowed, I have not thought it the cargo, 

. 1 .1 • . .• . 1 1 and payment 

just to extend the interpretation, to a length appear- of wages*. 
ing so unreasonable. It is too great ^ hardship on 
seamen, and very injurious to commerce, to delay 
the payment of wages, and thereby reduce the ma- 
riner to distress, as well as prevent his employment 
in other service. Or, if he is forced by necessity, 
to enter into other employment, it may be at the 
price of abandoning, or selling for a trifle, the/ 
earnings of a precedent voyage. The law was en-^ * 
acted to do justice, and not to impose unnecessary 
hardships by granting unreasonable indulgences. 
Although all the freight niay not be collected Avith-. 
in the ten or fifteen days, it can scarcely ever hap-, 
pen that a sufficient sum is not received, in that 
time, to* discharge the demands of the crew. 

Iii the case before me, I allow fifteen working 
days, from the end of the voyage : that is, from the 
day on which the vessel was made fast to the wharf,, 
and ready to discharge. , 
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White. J 



1806. 



Quarrels and 
a&ays be- 
tween the 
master and 
mariners 
during the 
voyage, in 
what degree 
they affect 
claims for 
wages. 



A SEAMAN cited the master, to shew 
cause why process should not issue against the 
ship, for wages, 

Catise shewn. — That the mariner, who had con- 
ducted himself well, in other respects, diiriiig the 
whole voyage had a difference witfi the captain, in 
the river Delaware, on the ship's return. A quar- 
rel ensued, and blows passed. The master began 
the affiay, with violence and intemperate passion. 



AT the circuit court of the United States, October, 1 806, 
before judges Washington and Peters^ one MagiUy mate of the 
brig RtrucTy Budden^ master, lying, at the time when the offence 
was ssdd to have been committed, in the haven of Cape Fran* 
* coUy was indicted for murder^ in killing, with malice, Sec. his cap- 
tain. The death ensued a quarrel and affray, originating from 
intoxication on the part of Budden, and imprudently aggravated 
by intemperate language and ill-timed resistance on the side of 
the mate. The fatal stroke was given with a very lai^e club, 
on board the vessel, but the death took place on shore. The tes- 
timony supported only one of the counts in the indictment; aad 
was substantially as before stated. The defence on the merits 
was suspended, to take the opinion of the court on the pmnt of 
juiisdiction. It was alleged, and so ruled by the court, that the 
stroke having been given at «ea, or in the haven^ and the death 
occurring on land, within a foreign territory, the crime was 
not completed witUa the jurisdiction*of the coortt which only 
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He threw scalding water, into the seaman's face — Thome 
provoked resistance first, and afterwards a return w^tc. 
of blows, from the seaman. Both parties conducted V^^v^v*/ 
themselves improperly. The master confined the 
mariner in the fore-castle, and threatened his life, 
if he came on deck. A neglect, and refusal to do 
duty was alleged, which the mariner denied. No 
order, or demand to do duty, was proved. The 
resistance to, and attack on, the captain, and the 
sailor)3 leaving the ship, before she was unladen, 
were also insisted on, to repel the claim to wages. ^jUed by 
Court. — It is unreasonable to insist on the nee:, confinement 

*-' and threats, 

lect of duty, when the seaman was prevented by not charge- 
confinement and tihireats. Passes at him, with a lect ^dutyf 



embraced offences ^< on the high «ea9." On two of the counts, a 
nol. pros, was entered^ and a verdict of acquittal taken on the 
third ; though some doubts arose whether, if the court had no 
jurisdiction^ the verdict could legally be recoi*ded« 

Many authorities from the British books wer6 cited by .the 
prisoner's counsel, to shew, that the place where the Btroke was 
given, and that of the deaths must be within the jurisdiction ; 
and the offence was not complete unless both circumstances 
concurred. Unless the 9troke and death so concurred, it was 
not murder " wi the high seas** The name of the offence is 
only mentioned in the act of congress ; its definition is left to 
common law interpretation— and the authorities cited shew the 
construction. 

On the part of the United States it was contended ; that the 
authorities cited, only applied to the subject of vicinage^dXid were 
directory of the place of trial, as it respects the summoning the 
jury. The place of trial is here fixed by our law — ^to wit, the 
district of first arrival, or apprehension of the party, and there- 
fore the British authorities are irrelevant and useless. That 
the British admiralty jurisdiction extended to parts beyond the 
seas, though the jurisdiction not being localy but fiersomU oyer 
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Thome drawn sword were made by the captain, at one 
y^ite. time, when He attempted to come on deck. 
V«^V^^ If affiays on board ships, arising from sudden 
quarrels, are to forfeit wages, forfeitures would be 
very common indeed. 

It is a mistake, frequently entertained by own- 
ers and masters of ships, that broils, assaults on, or 
resistance to masters (produced most commonly by 
fhcir affrays faults on both sidcs) forfeit wages. Such offences 
i^^S^mJ' ^^ ^ft^*^ improperly called mutiny or revolt; but 
Hny or rew/«. they do uot amouut to this offence, which is de. 
fined by our statute, and declared to be a capital 
crime, and punishable with deadi. They may be, 
when the fact justifies the conclusion, evidence of 



their subjects, in whatever country Uiey committed offences, 
cognizance was not taken by their ordinary courts. A court, 
consisting of the admiral and constable, had cognizance in 
cases of offences committed by British subjects beyond seas. 
This court is obsolete by non user; but the jurisdiction remains 
among the powers of admiralty and maritime cogpiizanee; 
though it is not exercised in modem times. Its- existence is 
only suspended not destroyed. Civilians (Domat, &c.) have as- 
serted this jurisdiction in other countries.^^No case of the actual 
exercise of this authority was produced. 

It was further contended, that the constitution having given 
to congress, and they having assigned, by the 1 1th section of 
the judiciary act, the jurisdiction contended for, the court is 
legally invested therewith. If it be not within admiralty and 
maritime jurisdiction (in which no distinction appears in the 
constitution between civil and criminal cases) congress have no 
power to legislate in the case ; and so such heineous offences 
must go unpunished, when attended with circumstances like 
those of the present transaction. 

It was replied by the defendant's counsel (Mr. Ingersol), 
that the 8th section of the act relating to crimes (and not the 
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. intent, or overt acts, furnishing ingredients for this Thome 
crime. But in general, they are merely the intern- wwtc. 
perate effects of personal animosities, sudden pas- K^^^y^J 
sion, the pride of power, and the sourness of reluc- 
tant obedience, or mulish resistance. 

It is the duty of seamen to bear even the ill- Duty of sea- 

01 <■ t* t • ™®" *° avoid 

temper 01 the master, and to get out of his way, a master, 
when- instances of passion occur.' Some of the "^^ »ii-««n- 
maritime laws are particular in adjusting how a '*8:e<i. 
mariner shall demean himself when the master is 
enraged, and when he may stand on his defence. 



orcn- 



* Consulato del mare, 16. Sea laws, 139, 140. 



11th section of the judiciary act) is explanatory and decisive, 
being subsequent to the judiciary acj. The only enquiry under 
this section is, whether murder was committed on the << high 
9ea9y* and as the stroke and death must be in the same place to 
fix jurisdiction, and both were not, though one was, ^ on the high 
8ea8y* as they should have been, to warrant the counts taking 
cognizance in this case, and the cause is coram nonjudice^ Sec. 

The court agreed in the general result, though judge Peters 
gave no opinion as to the general powers included in the words 
" admiralty and maritime jurisdiction,'* Judge Washington de- 
clared that no cognizance was given, over offences committed 
on land in foreign parts, by these ' words ; but both judges 
agreed that the stroke and death must occur on the '< high seas** 
to warrant the jurisdiction of this court. It was also agreed by 
the court — That congress might define the offence, and fix the 
punishment, if either substantial ingredient happened on the 
^ high seas** They might declare it capital, and punishable as 
murder^ if the stroke^ with malice and intent to kill, was given 
on the ^ high seas" and the deaths in consequence, occurred on 
land. And so vice versd. 

The defendant was bound over to answer at the next court, 
to a charge of assault aruL battery^ &c. Dallasy attorney of the 
U. S. Jngersol and Jos, Reedy for the defendant. 
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Master must 
not pursue a 
mariner who 
avoids him, 
when en- 
raged. 



Moderate 
con^ction of 
seamen war- 
ranted by law. 



When the 
crimes are too 
great for the 
master's au- 
thority, the 
seaman must 
be confined. 



A master must not pursue (as was done in the 
case before me) a mariner, who flies from him when 
enraged. Many of the sea laws are curiously di- 
rectory in such points. 

When a sailor is disobedient 'or mutinous, the 
captain is to hold up the ship^s towel (according to 
one of the sea laws), for a certain time, within which 
the mariner is to submit, under the penalties therein 
prescribed. 

The law warrants moderate correction of mari- 
ners; but, this correction, by the law of Oleron^ i§ 
confined to one stroke of the fist. The laws of 
Wtsbut/y among others, are very severe on mariners 
striking the master; but the cruel punishment 
therein designated is disused. All these laws re- 
gulate the authority of the master ; and confine it 
to moderate correctlbn. When the crime of a 
sailor is too great for the master's authority to 
punish (which should be evident on the trial, to 
justify severe measures) the master and his officers 



a Laws of Oleron, art. 12. 



In a former case, one Ruaael^ a ship master, was charged 
with murder^ in killing his cabin boy — the stroke was given at 
sea, the death ensued on land. The prisoner was discharged^— 
He was bound over on a charge of assault and battery^ but the 
court was divided on the point of jurisdiction, which judge 
Peters asserted, and judge Chase denied. He agreed that 
congress had the power to give the jurisdiction, but they had 
not vested it in the court. Some doubts arose as to the merger 
of the lesser offence, in the greater, but no decision was given ; 
and thus Russel was discharged, and escaped any farther trial 
or investigation into his conduct. Rawle^ attorney for the dis- 
trict. Levnsy for the defendant. 
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are to seize the criminal, put him in irons, and not Thome 
take the law into their own hands, but bring him white. 

to justice on their return.* But the contract for \^^>rsJ 
wages is not affected. 

Although it is' laid down as a general rule, that The general 

criminal offences, and especially those of inferior criminal of. 

grade, do not affect civil contracts, I would not affeaVivV^ 

be understood to say, that this rule cannot have contracts, has 

rru u * • exceptions. 

exceptions. 1 here may be cases so atrocious as 
to render the seaman unworthy of further trust, and 
operate in violation of his contract. It may be 
dangerous to retain him in service, or to suffer his 
being at large in the ship. Such cases must always 
be determined on the special circumstances attached 
to them. Loss or damage, accruing to the owner Loss or da- 
qr master by any negligence, or crime, may be set iJIg^^c^n^"*' 
off against wages, as in case of any other demand, crime or neg- 
I have generally thought myself warranted to seaman may 
give a latitude of construction to the words " mo- ^^^^ ' 
derate corrections^ where chastisement was salutary 



* In a case wherein confinement on board the ship, of two 
disobedient seamen, appeared to me proper, and indispensable, 
and where frequent endeavours to reclaim were ineffectually 
tried, for almost the whole latter section of the return voyage, 
I held the confinement in irons, so justifiable and necessary for 
the safety of the ship, that I refused to allow wages for that part 
of the voyage. The two seamen were influential characters, 
and atrocious leaders of a rebellious crew. They had not mis- 
behaved on the former part of the voyage, I considered it to be 
a partial breach of contract, and not a forfeiture in toto. These 
seamen complained, I thought without cause, of high-handed 
and cruel treatment. I lefl them to their remedy at common 
law^ by action for false imprisonment, or any other mode of 
redress. 
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Thorne ^nd merited, and in this I have never been over- 
White. nice. The safety of a ship sometimes depends on 
^^m^y^^ promptly checking disobedience, and stimulating 
exertion. Subordination is peculiarly essential to 
be enforced, among a class of men whose manners 
and habits partake of the attributes of the element, 
Correction ne- on which they are employed. I have never bound 
cruelty unwar- ovcr a master for correcting a sailor, unless cruel^ 
ramabie. ^^^ excrciscd, or improper weapons used. In- 
stances have not been rare in this court (and they 
have not been overlooked) where the most enor- 
mously cruel, and unjustifiable acts of tyraimy, and 
wanton abuses of power, have been exhibited by 
masters of ships.* Seamen too frequently provoke, 
shouid"et ex- ^uid rcccivc, proper correction ; but masters should 
cretioii and'^' sct cxamplcs of discrctiou, and regulate their pas- 
good temper. 

* This is by no means mentioned as a general censure, 
but as an inducement to strict examination into cases likely to 
develope such incidents. An enumeration of them would not 
only be shocking to humanity, but offensive to common de- 
cency. It would include not only melancholy consequences of 
sudden and unbridled passion, but calm, deliberate, and cruelly 
protracted torture, not exceeded by many accounts we have of 
the rack, or the real or fabled torments of the inquisition. Some 
of the perpetrators of these enormities have escaped by defect 
of testimony, owing to witnesses being absent, and some by 
doubts about jurisdiction. I have had only to determine on the 
&cts, as they related to contracts. When suits at common law 
were recommended, or the parties left to their own course, the 
poverty of the victims, or the difficulty of retaining transient 
witnesses to give evidence, has precluded prosecutions, or suits, 
entirely ; or, where instituted, prevented punishments, or re* 
coveriea* Aware of these obstacles to retribution, some have 
accepted trifling compromises, to which their *< poverty and 
not their will consented." 
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sions. They must stop at the point, beyond which Thome 

the law forbids them to pass. The sea laws enjoin white. 

on the master a temperate demeanor, and orderly \^^>rsJ 

and decent conduct, towards seamen. By several 

of these laws, he is finable for abusive expressions, 

4>r misconduct, towards mariners. He risks the Master must 

' ... abide conse- 

consequences, if he commences a dispute with ille- quences, if he 
gal conduct, and improper behaviour. It is impos- pute wi*h lUc. 
sible to fix with certainty, the nice tints and colours, ^^ conduct. 
which mark the boundaries, between a justifiable 
command, and an improper exercise of authority ; 
but these accuracies are seldom required. In the 
case stated, the circumstances are strongly marked. 
The laws, though often applied to for this purpose, 
do not encourage or gratify revenge ; they only 
punish for reformation, or example. 

When a mariner is incorrigibly disobedient, 
and will not submit, and offer to do duty and make 
amends, the master may discharge him. He may An inconigi- 
correct and confine him on board the ship, or dock maybe dUa- 
him of his provisions. If he refuses, or obstinately charged. 
neglects, to do duty, for any length of time, he does 
not perform his contract. Such negligence and Neglect of 
disobedience, not temporary and fugacious, but se^toE*^ 
continued, must be set off against his demand, for 
the period during which they exist. If he is re- i^ confined, 
strained from duty by confinement, he is excused fromdmy!^ 
from it by the act of the master; who must, on ^" '"^.""^" 

^ '' ' sion, his ser- 

submission, accept of his services, in most cases.* vices must be 

accepted. 



* Where seamen have been deemed mutinous or dange- 
rous, and in some instances for affrontive expressions, in others 
for very trifling offences, masters have thought themselves jus- 
tified in confining them in prisons, or guard-ships, at foreign 
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twice punish- 
ed fofr the 
same offence. 
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But the true ground of* this case is, that a ma- 
riner's contract is not destroyed, by such criminal 
offences. He is amenable to a criminal prosecu- 
tion; and liable to fine and punishment. He mu6t 
not be twice punished tot the same offence ; first, 
by forfeiture of wages — secondly, by the fines and 



ports, I have not con^dered this as legally justifiable, though 
some occasions have appeared to render it unavoidable. Some 
have alleged that the police of the port required it. In the 
greater number of instances, I have found these punishments 
to proceed from arbitrary and tyrannical tempei's, and, if not en- 
tirely unwarranted by the offence yet not defensible in the ex- 
tremes to which they were extended. Many seamen have 
perished by diseases and hardships, to which they were sub- 
jected in loathsome prisons or infected ships; more have been 
rendered wretched, and incapable of further service by chronic 
diseases, or the consequences of acute disorders. I have had to 
adjust numberless altercations in these cases, about physicians' 
bills, gaol fees, or costs paid to military or police officers. I gene- 
rally determined according as the original cause, prompting the 
punishment, justified or not, or palliated the proceeding. I have 
always held the step to require strong justificatory proof. 
But I could not conceive myself warranted, whil^ the seaman 
was undergoing one punishment to inflict another, by allowing 
deductions from wages, or pay for the hire of another,'especially 
when repentance, or offer to return to duty was in proof. Some 
instances have occurred to warrant the measure, and bear out the 
master in refusing the re-acceptance of seiVice,and totally eject- 
ing the offender from the ship. Some years ago it was not in- 
frequent for masters, at foreign ports, to terrify mariners into 
an abandonment of their contract, by threats to deliver theni'to 
officers of belligerent ships ; and some native, and other adopt- 
ed citizens, were so delivered ; others were hired in their stead 
at low wages, or to work their passages. I checked this prac- 
tice, by decreeing wages for the voyage, the causes for those 
unjustifiable threats, or dismission from the ship, commonly ap- 
pearing unlawful and sordid. 
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punishments affixed by the sea laws, or the muni- Thome 
cipal law of our country. Whie. 

I have, on sundry former occasions, given my 
opinion upon the points-r-when a seaman's contract 
for the voyage expires, and when he may leave the 
service of the ship. 

This is a summary of my decisions, as well in 
the case stated, as in many others, similar in cir- 
cumstances.^ 

* See the case of Edwards, v9. the ship Susan, ante page 165. 



• I have repeatedly found great difficulties in the way of 
doing justice to either party, in cases of disobedience or neglect. 
Bailors have so many peculiar propensities, as well vicious as 
venial, that it is not easy to arrive^ or stop when there, at the 
true points of either punishment or forgiveness. To punish 
every fault would be endless ; and would, by driving seamen 
from their own, to seek some other occupation, tend to lay up 
our ships. I could, therefore, do nothing more satisfactory to 
myself, than to establish some general principle, and disregard 
niceties in the application. Without balancing much as to de- 
grees of fault or negligence, I have required proof of a/iecial 
damage^ in either case. Where damage, or loss, has been sus- 
tained^ I have ordered retribution ; having regard to the circum- 
stances and ability of this class of men. Where neither loss 
or damage has been in proof, I have overlooked the offence or 
neglect, where it did not require exemplary notice and punish- 
ment. Officers of ships are authorized to use correction for 
common faults; and can exercise compulsory means, as stimu- 
lants to duty. To fix occasional crimes, of faults, as repellants 
. to claims under contracts, would be tantamount to superceding 
most agreements by mariners. The old sea laws attempted a 
reformation by mulcts and punishments for enumerated crimes, 
offences and neglects. These being obsolete in this part of their 
arrangement, and in some details cruel and inefficacious, are 
not now practised upon. There can therefore be no accu- 
rately marked line ; and loss or damage must form the general 

•a a 
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Thome Wages ordered to be paid. 

■w^tc. I* appeared that cross prosecutions, for the cri- 

minal offences, were commenced before a magis- 
trate. A receipt in full of all debts, dues, and de- 
mands was produced. 

The judge stated, such receipts are frequently 
taken, where quarrels haVe arisen at sea, to repel 
prosecutions. They are only prima facie evidence, 
and may be examined into— Seamen are denied 
their wages often, unless they sign such receipts. 
But this is illegal, and no such terms ought to be 
insisted on. 



rule. Included in this rule, are all deductions for loss of ser- 
vice, by refusal or voluntary and unnecessary neglect of duty ; 
as well as retributions for roalfeazance, misfeazance, or gross 
negligence. Casual misconduct may be forgiven, or retribut- 
ed ; i)ut inveterate and incorrigible habits of long continuance 
and dangerous tendency, either entirely annul, or vacate the 
contract, during their existence, according to circumstances. 
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3SSSX 



cson, 1 
ite. J 



Jackson, 
versus 
White 



A RECEIPT from the seaman, purporting I8O6. 
to be " inJuU of all debtsy dues and demands^^^ was ^^-^"^v^V^ 
produced to repel a claim for wages. It had been fuii^tcn by 
made use of, to shew an adjustment of a charge for ^m*"cd wi^* 
a violent and unjustifiable assault and battery, wan- conciuavc 

, , ,, . , evidence 

tonly and cruelly committed. again»thim. 

Cowr^.— From my own observation, I can truly 
state, that, I have too often seen advantages attempt- 
jed under colour of such receipts. I am warranted 
both by common law authorities, and chancery de- 
cisions, relative to instruments of much greater so- 
lemnity,^ to say, that although such receipts are in ge- 
neral respectable evidence, yet they are by no means 
conclusive. Frauds duress^ misconception^ mistake^ 
in either party, are open to enquiry. If in the set- 
tlement of the account any such ingredients appear, 
or any improper practices, in obtaining the receipt 
are discovered, the whole matter is enquirable into, 
and justice must be done, notwithstanding any 
prima facie evidence, arising on the face of such 
receipts, tending to foreclose investigation. 
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John Whiteman, et al. mariners^ 

veritta 
The ship Neptune ; Summerl, owner ; Taylor, master 



.1 



^^' THE Neptune on her return from St. Do* 

r^^^^T^"^ mingo for Philadelphia, put into Chaiieston, South 
tkn ofthe Carolina, in distress* She lay the^e, fitting and re- 
SlSdve to pairing, two months and a few days. The crew, as 
"^ms^nerT *^ ^^ alleged, and appeared by an entry in the log- 
which have book, absented themselves for more than forty-eight 
by^i^urt. hours, without leave, and thereby forfeited their 
wages. But a short time before the vessel's sail- 
ing, and after a long absence from duty, in conse- 
quence whereof other hands had been employed in 
tiie ship's duty and outfit, they were again received 
on board. It did not appear, though it might have 
been otherwise, that any terms were made, as con- 
ditions of reinstatement under their old contract — 
nor were the transactions at Charleston minutely 
investigated. On their arrival at Philadelphia, the 
seamen ckdmed full wages; and the owner refused 
to pay them for the time they had intermitted their 
services at Charleston, under an idea that they had 
forfeited their wages to the time of the arrival of the 
ship there, by desertion. But the owner offered them 
the alternative, of payment of the whole for the voy- 
age, with the deduction for the time of absence at 
Charleston, or that they should institute a suit in 
, the district cout, and he would abide by the deci- 
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sion of that court as conclusive. The mariners took 
time to consider of the proposition, and after several 
days agreed to it They were paid their wages, 
with the deduction mentioned by the owner; and 
each gave a receipt in fuU for the balance. The 
derk who paid them explained to each of them the 
mode of adjusting the account, and they received, 
and gave a discharge for the sums severally stated 
to be due, as the full balance, and without objec- 
tioa; on the contrary they generally acknowledged 
they had misbehaved themselves at Charleston. 

Notwithstandlngthisdischarge, thus deliberately 
executed, the seamen now claim the wages deduct- 
ed, and allege, that they had misapprehended their 
rights, sind that the receipt was given under a mis- 
take, as they supposed they had forfeited, their wages 
when in fact they had not; and if the forfeiture had 
been incurred at Charleston, it was done away by 
their being received on board again, without terms, 
and under the old articles. The receipt, it was said, 
did not bar their recovery ; and decisions of 'this 
court were cited to shew that discharges thus given, 
were only prima facte evidence of payment. If 
fraud or mistake could be shewn, the whole de- 
mand was open for investigation. Several cases- 
were cited, to shew the latitude allowed for such en- 
quiries. 1 Powell, on Contracts, 144, and two cases 
in Peere Wms. 

The general principles stated have been rules of 
decision, in the court, for many years. But every 
cause must be governed by circumstances peculiar 
to itself, where these are strong enough to warrant 
an exception. I abide by the general principles so 
frequently tested and established, seeing no reason 
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Whitcman OF authority to alter them. If forfeitures are in- 

^^*^" curred, and the services of the seaman again uncon- 

the sh?p ditionally accepted, and not under a new. but the 

Neptune. -^ n r • 

oAii contract, forfeitures are done away, and faults 
forgiven. But I have always permitted deductions 
for voluntary absence from duty; and have allowed 
charges, if they exceeded these deductions^ and 
were inevitable, to be made for hiring others to per, 
form the services, the absent mariners were bound 
to render. It would be unreasonable that the ma- 
riner should gain, and the ship lose, pecuniary ad- 
vantages, by his voluntary arid uftfaithful conduct 
in the abandonment of his duty.. When a mariner, 
under certain circumstances^ is withdrawn, by a 
force he cannot resist, from the performance of 
his duty, the law continues "his right to wages. He 
must balance this benefit by just compensation and 
amends, when his services cease by his own con- 
duct, and voluntary dereliction of the duty his con- 
tract compells him to fulfill. 

The question in this cause is reduced to the 
point of alleged mistake; on which it is endeavour- 
ed to repel the bar produced by the receipt in fulh 
Where seamen have been hurried into unjust com- 
pliances, by fraud, deception, threats or other impro- 
per conduct, palpably imposing, deceiving, overaw- 
ing, or misleading them, I have disregarded receipts 
for full payment. But discharges given with due 
deliberation, and full explanation of circumstances, 
should not be set aside on light grounds. There 
will be no end to controversy, if due care is not 
taken on this subject. It would be highly impro- 
per to countenance such laveering (to use a sea 
plirase) as seems to have been practised in this case. 
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If openi;iess and simplicity be characteristic of some^ Whitemwi 
low cunning is not less conspicuous in other sailors. * J^. ' 
The complainants had a full opportunity of consi- ^^ ^^ 
Bering and knowing their own rights, and of taking \^^^y^' 
advice. They had the choice of accepting the of., 
fer, or proceeding at law, with an assurance of sub- 
mission to the first decision ; and by such submis- 
sion avoiding the delay and expense of an appeal^ 
which to a sailor, eager to receive, and lamentably 
prone rapidly to spend, his wages, is tantamount to 
a denial. 

Appeals are, too frequently, only productive to Abuses prac 
rapacious dealers, who buy for trifles, procrastinated [j^ttnccsT* 
claims. It is notorious in this court, that appeals (al- api^eau. 
ways desirable to me in doubtful or difficult causes) 
are too often entered, or threatened, in p]^ oases, 
by a defeated, and of course, discontented, party ; 
who, viewing only his own side of the question, 
easily persuades himself that he is in the right, to 
force seamen into compliances with litigated deduc- 
tions. Yet, in the present case, where avowedly no 
appeal was contemplated, the seamen could not be 
induced to risk a legal enquiry, which seems now 
to have been an after-thought ; or, if intended, art- 
fully concealed, to obtain from the merchant, as 
much as he would pay. Parties and counsel in suits 
know well, that legal proceedings are attended with 
no small expense, and not a little uncertainty^ The 
consideration of avoiding litigation, and that under 
a consciousness of misconduct, weighed with the 
seamen, against their loss by deduction, from the 
whole of their claim. Most suitors experience the 
importance of such considerations, even where no 
sense of improper behaviour exists. I do not there=- 



184 



ADMraALTY DECISIONS. 



SEAMEN S WAGES. 



Whitcman 
et al. 

the ship 
Neptune. 



fore see the mistake^ said to be made by these ma- 
riners, in the light stated by their counsel. I am 
more certain of the mistake tiliey have gone into, by 
entering into a controversy, which on both sides ap- 
pears to have been relinquished* After professing 
to have acted under misapprehension, it is not to 
be tolerated in the mariners, that they should take 
advantage of the misapprehension of the merchant, 
who paid them, under ^e idea of putting an end to 
a dispute, in which he is finally involved. The trans^ 
actions at Charleston are not in proof; but if the 
whole subject was before me, and any thing should 
appear due from the seamen, it is not probable they 
can refund any sum overpaid. It is not proper that 
the merchant shotdd be placed, by a deceptions ac- 
comiti&dation on the part of the mariners, in a situa- 
tion to incm* the risk*^ I dismiss the claim with 
costs. 



* In the 6th section of the mariner's act, the mode of pro- 
ceeding in cases of seamen's wages, is pointed out. The judge of 
the district, or, if he resides more than three miles from the 
place, any judge or justice may proceed in a summary way, 
and determine a controversy so fisir as to certify or not, as the 
case may be, cause for issuing admiralty process. If cause is cer- 
tified, the suit proceeds in the district court ; if not, it precludes 
farther investig;ation, and places the party defeated in a situation 
not to admit of a course to bring the point before a superior 
tribunal, in the form he wishes. These preliminary enquiries 
are only where a procedure in remj is contemplated; and are 
not frequently final. They change into a proceeding in fier^ 
sonam too often, as the seaman has several remedies. It is then 
a perplexing continuance of controversy, when parties are em- 
bittered and litigious. It is not pleasant for a judge to review 
his own decision, though the cause n\ay, in form be different. 
Prejudices may, unperceived by one, of the best inclinations, 
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Steal into the mind, and pride of opinion may have an influence 
felU without being directly known. Parties do not generally sub- 
mit to the first opinion of either judges or justices) most sel- 
dom to those of the latter, of whom there are not many suffi- 
ciently acquainted with maritime laws, to have a proper view of 
the subject. This, as often continues, as closes litigation. 
Causes are brought into court, after these prefatory enquiries, 
either to appeal, which may now be done in demands for Jifty 
dollarsj a sum injuriously too small, to compel compromise, or 
under a hope of producing an opposite decision. It is at least 
multiplying chances ; which will, at times, operate in suits, as 
well as in other transactions among mankind. There are some 
cases rati nantea in gurgite vaeto, where new evidence, or far- 
ther investigation, very properly changes opinion. In the case 
in question, the cause is now in court. 
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Relf and others, mariners, 

versus 
The ship Maria, Pratt and Kintang, owners. 



I 



1805. THE question principally turned on the case of 

V-^*v^^ Relf^ the owners having setded with the whole, or 

rebimSus *"*^ greater part of the crew, the clomplainant i2^^ex- 

conductofAc cepted. 

persisted W It appears that the ship had been armed, in the 

righTto ^^ port of Philadelphia^ with twelve guns; before Con- 
wages, gress had passed any law on the subject. There 
were on board five officers, and forty-two men. 
The shipping articles were lost; but it appeared in 
testimony, that the vessel was cleared out for the 



The foUovfit^ notes of the decisions qf James Winchest^eRj Esq^. 
have been received too late for an insertion in an early part of 
this foorkyond in connection with cases involving the samefioints. 
Theyj with others which will be included in these reports^ wUl be 
found worthy of the attention of every lawyer^ and will be re- 
ceived as newpToqfs of the genius and learning of the late judge 
qfthe Maryland district. 



1. Seaman's wages are due hj the custom of merchants at 
every detivermg port. 

3. Wherever freight is earned wages are also earned. And 
as a consequence of this rule, 

3. If the vessel be lost before her arrival at a delivering port 
the wages are nevertheless earned if the freight be advanced, — 
2 Sho. 283. 
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4. Any agreement of the owners hj which the freight of 
the outward voyage is made to depend on the accomplishment 
of the inward voyage will not affect the seamen without their 
privity. — Abbot, 276. 

5. It is doubtful whether with their privity such a stipula* 
tion is not void as to sailors. Edwards, t;^. Child.— 2 Vem. 727. 

By the law of the United States, seamen are entitled to one- 
third part of their wages at every delivering porty unless the 
contrary be stipulated. 

It has been usual to insert a clause in sailor's articles << that 
no wages shall be due or claimed until the return of the ship to 
her home, and the cargo or ballast delivered."^ 

It is contended by the ship owAers, that upon the true con- 
struction of this clause seamen lose all claim to wages in the 
event of a loss on the homeward voyage. On the behalf of the 

a See the case of Giles and others, vs, the brig Cynthia, post. 



" fTest In^esy^^ generally; and the voyage was ori- Rcif et ai. 
ginally intended to be for St. Domingo; and back thc'lJhip 
to Philadelphia. In February last, one of the crew, 
having been frequently before intoxicated^ and 
very much so at that time, was called aft by the 
mate, then in command, at a port of St. Domingo^ 
in possession of the blacks, to be interrogated as to 
the place where he procured liquor. It appeared 
that a cask of wine in the hold had been broached. 
He refused to inform; and the mate called the se- 
cond officer to bring the irons that the man, Manuel 
Peter y might be shackled, until he gave the informa* 
tion required. The rest of the crew, with RelfdiX 
their head, then came aft in a body. Pelf wsis the 
leader and spokesman. He declared that no man 
should be suflFered to be put in irons, while he was 
on board of the ship. The mate desisted, and sent 
on shore for the captain, who shortly after came on 
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board, and put Peter in charge of two centinels. 
All the other seamen, on Peter being confined^ 
again came aft, J?^^ continuing to be their spokes- 
man, and declared that the man should not be pun- 
ished, or put in irons while drunk; but they would 
confine him themselves, until he was sober; and 
some of them demanded the irons, which were re- 
fused. The captain called for arms, though none 
were brought, but the second mate locked the arm 
chest, and retained the key. Relf, who still was 
the leader, directed the men to go forward, get their 
pistols and arm themselves. They went forward, 
broke up the fore grating, and furnished themselves 
with handspikes and .clubs, but it does not appear 
they had pistols. One of the men was disinclined 
to join them, and he was wounded by some of the 
rest, by a severe blow on the head. They came 
aft again — Relf told the captain, that Peter should 



seamen it is insisted, that this clause only applies to wages de- 
pendant on the homeward voyage, and does not relate to wages 
antecedently earned. 

On the first view of this clause, the construction which pre- 
sents itself as most consistent with the law of the United States, 
and the justice of the case, is, that the parties could only intend 
it to apply to the time and filace in which the wages should.be 
legally deiinandable. As such it is a stipulation conformable to 
maritime usage, and those considerations of general policy which 
are involved in ijiaritime questions. The owners are protected 
from libels in foreign ports, and their freight constitutes an ad- 
ditional capita], from whence further profits may arise. The sea- 
men's wages, instead of being dissipated in foreign ports, accu- 
mulate for the beneBt of their families, and the sailors them- 
selves have additional ties which secure their return to their 
own country. See the case from Maline, cited in Abbot, 196. 

As the latitude of the words used in sailor's articles, autho- 
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be released, or they would take him by force; luifetai. 
During diis scene, Peter escaped from the guard, thJ^hip 
and mixed with the rest of the crew, with whom he ^*"*- 
remained during that night; In effect, Peter was 
rescued by intimidation. The next morning Relf 
was taken out of the ship, and imprisoned on shore. 
He remained in prison ten or twelve days, and came, 
by permission, again into the service of the ship, on 
shore, by assisting in a store. The mate, wanting 
him to overhaul the rigging, he came on board, but 
was unable for three weeks to do duty owing to a 
venereal complaint. He continued, through all the 
course of his conduct to be refractory, and shewed 
no signs of repentance ; on the contrary, frequently 
declared " no person should be put in irons ; and 
that he would knock down the first man that fired 
on a French privateer.*' Also, that he would, " if 
they met with a British frigate, get as many of the 



rize this construction, and it is equally favored by justice and 
. policy ; it is one to which the court will lean as most consistent 
with the interest of the parties. But where the clause is so , 

framed as to preclude all construction, and the intent of the par- 
ties is plainly expressed, the only question for consideration is 
the legality of such a stipulation. In most cases, however, it is 
necessary to decide what is a delivering port, to ascertain whe- 
ther any wages were earned, to be forfeited by virtue of this 
claim, supposing it legal and valid. This inquiry is of consi- . 
derable importance and not without difficulty. An agree* 

The law of the United States contemplates two species of "^^"^^X ^' 

^ men that they 

contract between owners and seamen— I. For a voyage or voy- will claim no 

ages. 2. For a term or terms of time. The term voyage is a wages unless 

technical phrase, and always imports a definitive commence- turn home" 

ment and end nomen loci ubi navis oneratur et nomen loci quo na^ *"d deliver 

via tendit. A voyage may termintite upon arrival at a sfiedjicd voUL**^^^' ** 
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hands pressed as he could." In qonsequence of 
such threats and refractcny conduct, he was again 
imprisoned and finally left on shore. He oflfered to 
return in the ship when she was on her way home, 
but the captain refused; and Relf arrived in this port 
in another vessel. It appeared that the greater part 
of the crew were rebellious ; and willingly joined in 
Relf ^s mutinous attempts; but being considered by 
the owners as misled, were forgiven and paid. 

The claim to wages for the voyage was insist- 
ed on, for many alleged reasons. One the most 
cogent was, that when Melf hsid been again receiv- 
ed on board, he was, by accepting a continuance of 
his services, reinstated in his claims, and pardoned 
for his offences. 

Judge. — ^Many observations have been made 
not applicable to the true point of this case. I will 
not determine, in this indirect way, any thing res- 



fiort, but it may likewise comprehend a number of ports or 
places. The right to recover freight, is not therefore on one 
hand absolute upon the arrival at a port or place of safety during 
the prosecution of a voyage, nor on the other hand is all claim to 
freight necessarily lost in consequence of the loss of the vessel 
before her arrival at all thefrorta contemplated for the voyage. 
This must depend on the nature of the trade and circumstances 
of each particular case, as well as the general maritime law. 
The right of the seamen to wages is so ultimately connected 
with the right of the owners to freight, that the solution of one, 
is upon general principles of law, a solution of the other. 

By the custom of merchants, freight is due at every deliver- 
ing port, that is, at every port where an outward cargo shall be 
delivered in safety, as is well explained in Luke vs. Lyde,^ This 



» . 2 Bunow, 882. 1 Black. 190. 
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pecting the voyage in which this vessel was en- 
gaged, as to its lawfuhiess or impropriety : nor will 
I decide how far the crew were bound to obey any 
orders, which might have been given for defence, 
against attacks by belligerent cruizers. They had 
no right to suppose, or anticipate, that such orders 
would be given. When such questions come di- 
rectly before me, and I find it necessary to decide 
them, I will meet and determine them, without 
hesitation, so far as my duty and judgment permit 
and enable me. 

The sole question now is — " Was there or was 
there not, a lawful cause for ejecting Relf from the 
ship?" 

If Relf has any cause of action for false impri- 
sonment, or cruelty of treatment, for which damages 
are sought, he must go before another tribunal ; so 
must it be with Manuel Peter, who seems however 



RelfetaU 

Vi. 

the ship 

Maria. 



explanadon requires attention, since it is not the act of deliver* 
ing the cargo only, but the circumstance of the delivery of the 
cargo at the specified port, which is a termination of the voyage, 
firo hoc. If the parties stipulate, that the vessel shall proceed to 
A to receive a cargo, and go from thence to B, and unlade the 
same, and receive on board ^another, with which to proceed to 
C. — Upon the arrival and delivery of which last cargo at C, a 
certsdn freight shall be paid and not otherwise, the voyage does 
not torminate until the arrival at C, nor are A and B ports of de- 
livery at which freight is earned. But as this construction arises 
from the agreement of the owners and freighters, it can in no 
wise influence the right of the seamen, relatively to whom the 
agreement has no operation. The owners, as to themselves, are 
competent to relinquish the. benefit of the general rule of law; 
but as to the seamen who have not relinquished the benefit of 
the general rule of law, every port where an outward cargo is 
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Reif etai. to havc acquicsccd; and I hear of no charge from 

theship . him. Seamen ought to know that it does not lay 

Maria. ^j^ them, to interfere between the officers of a 

^^j^^^^^^ ship and any mariner they (the officers or any of 

not interfere, them in command) choose to confine, or punish for 

of ships con. disorderly conduct. If it is done immoderately, the 

oneof'thT''*" ^aw affords redress to the>arty bjured. Instead 

crew for dis- of interfering to prevent, they are bound to assist 

orderly con- _ ••• -ii* • 

duct. the master to constrain, imprison, and bring to jus- 

tice, any disobedient, mutinous and rebellious mari- 
ner. When any charge of a criminal nature is al- 
leged, I am, and always have b6en, ready to exa- 
mine into it, and pursue the proper measures. The 
officers of ships are amenable for improper conduct: 
but if they are not supported in the lawful exercise 
of their authority, there will be an end of all disci- 
pline, and no vessel will with security navigate the 
ocean. I am always inclined to support their au- 



unloaded is as to them a port of delivery, and wages to that time 
are earned. The owners would also in such case have been en- 
titled to freight, if it had not been for their agreement ; and the 
general rule of law operates in favour of the seamen : they are 
In no wise affected, if the loss of the freight results from the 
agreement, or the fault of the owner. 

In an agreement, by seamen, that their wages shall depend 
tipon the earning of the freight, conformably to the engage- 
ment, with the freighter, there is nothing inconsistent with the 
provisions of the statute for their regulation and government. 
It is competent to them to connect their right of wages with 
the owners right to freight upon a voyage, comprising more 
than one port. Quia viaggiuniy vel navigation cum sitnomenjurisj 
ac untueraale^ fiotest comfilecti plura itinera exfilenda tarn in itUy 
gudm in reditu^ firo oneratione^et reaflectiv^ exoneratione merciumy 
quae navis, filurimorum, ac varii generis defert in filuribua emfio* 
riisvellociafacienda. 2 Emer. 19. Cassaregis disc. 67, n. 28. 
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thority, though I havcybeen too frequently called on Rcif <t ai. 
to protect seamen against their oppression. A case thcsWp 
in Espinasse, determined in the King's: Bench, in ^*"** 
England, is produced to shew that a seaman is jus- ^^^^^"^^ 
tifiable in leaving a ship, if obliged so to do, by con- 
tinued cruelty and oppression. I have^ under the when aca- 
clear and direct mjunctions of the mantime laws, peiied to leave 
and in the spirit of that case,, often compelled. the c^j^^a^d 
payment of wages for, the voyage, when such cir- oppression, 
cumstances were in proof. But it does not apply coveraWc, **' 
in this case. I am of opinion here, that the . cap- Sect^in'to 
tain was justifi£|.ble in discharging the mariner Relf, ^^^ 
and refusing to receive him on board again. It is 
true that a mariner having committed a fault, and 
repenting, must be again received on board, on ten- 



The admission of the validity of this sort of agreement is 
predicated upon the fairness of the transaction, and a full and 
fair disclosure, by the owners, to the seamen. 

It may also happen that, from the tiaage of trade ^ seamen's 
wages should not be considered as earned, until the vessel re- 
turn home. In France there is a trade denominated la cqra- 
vancy which is a multiplicity* of little voyages, which a captain 
,makes, in the course of his navigation. -These divers little voy- 
ages, taken cv|mulatively, form but one single and principal 
voyage; the freight gained in the course of the caravane de- 
fray the expenses of the navigation, and the nett proceeds on 
the return, home are divided simongst the. interested. This ex- 
ception founded on particular usage, strongly confirms the ge- 
neral rule. 

Th^ legality of even this sort of agreement derogating from 
the general maritime law was denied in the case of Edwards 
vs. Child. 2 Vern. 727, in which it is said a similar, decision was 
made by Lord Chief Justice Holt. It is true, the authority of 
this ca^ l^as since been .questioned, and may be considered as 
overruled, so far as it restrains agreements by which wages are 

c c 
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lUifctai. der of amends. These amends cannot exceed what 
thclhip the law contemplates to be forfeited, where forfeit 
Maria. ^^^e is inflicted, L e. his wages and property on 
j!^^^!^]]]|^ board. Beyond these a sailor has nothing, Lex turn 
seamen, to eog'tt od imposstbilia. If he offers himself, or returns 
tend! * ^^^*' to duty, it must be on tender of reasonable amends. 
If Jie be received on the motion of the captain, or 
without terms, he is reinstated in his claims, and 
pardoned for his offences. But in every experi- 
ment, i?^^ shewed every sign of a continued, re- 
fractory, dangerous and mutinous temper; aiid not 
one of repentance and amendment; he was thwe* 
fore lawfully discharged ; — the safety and peace of 
Master for- the ship required it. It was in the qption of the cap- 
hM no *o^ra- tain to forgivc other o&nders, and continue to rqect 

tion at to 
others. 

ftiade to depeiid on the earning freight, agreeably to the con- 
trstot of affreightment, but no farther ; for the ¥cry ground on 
which its authority is denied, is the fact- which appeared in the 
cause, that the seamen had received their share of the imprest 
money, which was all that had been received by the ship owners 
or captain. 

To decide upon the validity of a clause by which wages are 
forfeited to the owners although the freight has been received 
by them, let us enquire into the reasons by which the general 
nraritime law is supported, and the nature of the relationship 
between the owners and mariners. 

Wages are not due where the vessel is wrecked, or freight 
not earned or received. The right to wages is made to flepend 
upon the completion of the voyage for securing the fidelity of 
the seamen ; their interest is connected with their duty, and the 
vessel and freight become specifically bound for the payment of 
their wages. Public interest also requires that the fate of the 
seamen should be connected with that of the vessel. 

The contract of the sailors is a species of co-partnership 
between them and the owners. If all is lost, the sailors loose 
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the services o^Relf; and to refuse payment of wages 
after the time of hb being ejected from the duty of 
the ship. The wages due before that time must be 
paid> deducting ^y payments or legal set off, claim- 
ed by the captain or owners. This is not a forfeiture 
of all wages oc prc^rty of the sailor on board, but 
a kgal cause to refuse payment after his discharge, 
tibougfa the claim is iot the wages during the voyage, 
irhich I am in the habit of decreeing, where no law- 
ful cause for discharge appears. T'here are autho^ 
rities which go the length of forfeiting all wages 
due, in very aggravated cases, where no compro- 
mise or re-acceptance of service has occurred. In 
the case before me I should not have hesitated to 
determine that JRelfwdis forgiven and reinstated in 
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their wages ; but if all is not lost, that which remains of ship and 
freight, is a common property pledged for the payment of 
wages. Freight gained and put on shore in the course of the 
voyage, is saved from a subsequent shipwreck. Jt goes into the 
common stock ; but, like the savings from a wreck, is to the 
last nsdl or cable, hypothecated to the wages. Even after an 
abandonment to underwriters, it is still pledged in their hands 
to the 'sailors. So also in the case of capture and re-capture, 
because the ship on her arrival was entitled to freight; the 
wages were adjudged payable by Lord Eldon. Abbot, 196. 

The freight thus earned and received, constitutes a com- 
mon stock, and in the hands of the owners is a trust fund to be 
accounted for to those whose industry produced it. A dause by 
which it shall be stipulated that he who bears the labour and hazard 
of acquiring this common stock, shall bear all the loss, and not 
participate even in the wreck of profit, is not consistent with any 
just notion of co*partnership or common interest. It is wholly 
incompatible, therefore, wkh every idea of a trust, to permit one 
of the parties to eat up the whole estate, and as an agreement 
to grant or cede it, is destitute of all actual, as well as moral or 
equitable consideration. It is a nude pact. 
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his claims, by being received on board ^fter his first 
atrocious misbehaviour. But his subsequent con- 
tinuance in the rebellious and highly dangerous 
spirit which prompted his former misconduct, evi- • 
dences his not having returned to the ship on the 
terms the law requires, to wit, rq&^ntonc^ tuidaniend- 
ment. Whatever effect the re-acceptance of service 
may have to the time he re-entered on board, the 
subsequent misbehavioXir evidences the mala mensy 
and justifies his expulsion from the ship. 



It is, in its very nature, fraudulent as to one of the parties ; 
and with a view to public policy ^700%. reprehensible froln its 
tendency to separate the interest frona the duty of sailors, and 
induce them to repair by embezzlement the loss which such an 
agreement subjects them to. I am therefore of opinion, that 
the only legal effect of such a stipulation is to. preclude the sea- 
men from libelling in foreign ports, until the vessel return, or 
the voyage be ended ; that it is invalid to produce a forfeiture 
of wages; and that upon the solid principles of law and policy, 
freight must, always be considered the mother of wages, and, 
notwithstanding any agreement to the contrary, where the for- 
mer is earned, the latter must be paid. 



ADMIRALTY DECISIONS. I97 



SEAMEN & WAGES. 



Willendson 



The Forsoket 



Bt.J 



THE claimant, a foreign seaman, and one of laoi. 
the crew of a Danish ship, belonging to Altona^ V^'V"^^ 
cited the master on a claim for wages. Although ^TSunls 
bound by the articles to return to Altona, the sea- *« foreign 
man alleged a discharge at Philadelphia. The 
captain denied the discharge, and charged the ma- 
riner with desertion, for more than twenty-four 
hours, which, by the Z>awwA laws, forfeited wages. 
He had refused to admit the seaman into the ship, 
and the sailor staid on shore at lodgings for a con- 
siderable time : there were faults on both sides; 
but the master now offered to take him again on 
board, on his promise of good behaviour in future, 
and to forgive all past oflPences. 

It was insisted, that this was a case in which the 
court ought to interfere, the contract being at an 
end, by the alleged discharge, and the sailor, in a 
Danish court, would not have the benefit of the 
proof of which he was here possessed, to repel the 
charge of desertion, and support his alleged dis- Ruicofthe 

1^ •  I court, not to 

cnarge. ^^^i^^ ^^^^ 

Jud^e. — It has been my ffeneral rule not to take zance of dis- 

. , ^ t y 1 putesbetweeii 

cogmzance of disputes between the masters and masters and 
crews of foreign ships. I have commonly referred refgn^hipr 
them to their own courts. In some very peculiar ^?^*;®p^ *" ^p^" 

•^ * cial cases. 

cases, I have afforded the seamen assistance, to pro- 
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tect them against oppression and injustice ; and in 
cases where the voyage was broken up, or ended 
here, I have compelled the payment of wages. 
Masters too have always been ^sisted in recover- 
ing deserters, and reducing to obedience perverse 
and rebellious mariners; these must be restored 
only to the ship from which they abscond. Under 
pretext of carrying home deserting seamen, at- 
tempts have been made to increase the force, by 
adding to the numbers, of an armed belligerent ship. 
Neither assistance or permission should be afforded 
for this purpose in a neutral territory. In the case 
now before me, I see no cause to warrant my tak-» 
ing cognizance. It is the duty of the master to 
return the seaman to his own country. This he 
offers to do. — It is my duty, from motives of jus* 
tice, and reciprocal policy, to discourage foreign 
seamen under engagements to perform their voyage, 
from breaking their ccHntracts, with any views <rf 
obtaining higher wages, or from other unjustifiable 
motives, quitting the service in which they are en- 
gaged. Reciprocal policy, and the justice due from 
one friendly nation to another, calif for such con- 
duct in the courts of either country. Whatever 
ill-humours or misconduct may have prevailed be- 
tween the parties in tliis suit, the master now 
places the matter on a reasonable ground. He must 
give the sailor a certificate of forgiveness of past 
offences, to avail him in his own country. If he 
takes the seaman on board, and there shall appear 
no deception in the present offer, I shall not further 
interfere, but dismiss the suit. If any difference 
should hereafter arise, it must be setded by a 
Danish tribunal. 
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It was stipulated on the part of the captain, by wmendion 
authority from the Danish consul, that the master TheFbl^ket. 
should bona Jide comply with his engagement, and 
pay the sailor's debt for boarding, to be deducted 
out of his wages* 
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1802. THE mate, with two hands, were sent from 

^<^^y^^ the ship on a special mission, in the boat. The 

two hands mate detached one of the hands from the boat lying 

from the^ship ^* ^^^ ^^^7 > ^n the business of the ship. He, the 
on shore, with mate, and the other seaman, ought to have taken 
of the hands carc and charge of the boat: but he first, and then 
^*the hus^^^ the seaman, left the boat, on their own affairs. The 
ness of the boat was Stolen. 

ship, from the , , 

boat. The Judge. — The sailor detached is not responsible. 

mate first 

and then the The loss must fall on the mate, and the other negli- 
Tcft^hB boat**' S^^^ seaman. Sailors taken by pirates or enemies, 
and it was when ou spccial mission, are entitled to wa^s for 

stolen. The . rr«i i t • ^ 

sailor detach- the voyagc. ihcy have this advantage separate 
^nsiWc,^ut fr^^ those in the ship ; who lose their wages, if cap- 
the whole tuTcd in the ship; they must therefore be separat- 

IS chargeable *• i mt n 

to the mate cd m cascs of negligence. The loss must fall on 
gent^scMnan. ^^^^ of the sailors as are in fault; and those 
in the ship must not partake in retributing the 
owner. The seaman in the business of the ship, 
sent from the boat, was the only hand in execution 
of the mission. The mate and the other seaman 
abandoned their duty, and must bear all the conse- 
quences of their fault and gross negligence. 
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THE log-book was offered as incontrovertible I800. 

proof of desertion by a sailor. The captain, in the ^^-^^v^v^ 

absence of the mate,. was produced to prove the en- thd^book 

tiy, andother facts. l^^X'- 

Court. — The log-book is, by act of Congress,' and is to be 

made legal evidence in proof of desertion, but is not support of no 

incontrovertible and conclusive. - It ought not to be um thi^s^*"''" 

admitted to any fact, but that in ^ which the act of ^^^^^^ j? ^i^« 

•' , , , act of Con- 

Congress permits it to be evidence. Independent gress. The 

of the plain construction of the act, there are other ponstuetoThe 
objections. ^ I have seen attempts to deceive by such seamen for 

J ^ ^ ^ •' wages, and 

entries. In one case it was proved before me, that* therefore not 
the captain had made an entry in the log-book, in a* wtmTs^hi" 
blank accidentally left by the mate, of a seaman's ^"»^s^°f 

.... • wages by 

desertion. On acareful and clear investigation it was mariners. 
proved that the entry was false in point of fact, and 
calculated to gratify a malicious, personal antipathy. 
I have generally been • averse, as I am in this 
case, to admitting masters of ships as witnesses, in 
disputes with mariners. I do not believe, or suspect, 
that masters of ships are liable to any more or pe-* 
ciiliar objections, than any other class of citizens. 
But it so happens, from -their situation, that differ-- 
ences and disputes, and consequently strong preju-' 
dices, most commonly originate between the master 
and mariners ; and the merchant is governed by the 

nd 
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master^s representation. The mast^ is personally 
liable for wages, though the seaman may proceed 
in rem, against the ship, or in personam, against the 
owner. It is his interest to throw the responsibi- 
lity ofF himself. If the vessel is not valuable enough 
to discharge the lien, or the owner is in bad circum- 
stances, and the master ..solvent, he must pay the 
debt. Instances have not been wanting in this 
court where unjustifiable endeavours have been 
made, by masters, to charge the ship with seaman's 
wages. In some cases, where funds had been fur- 
nished and misapplied ; in others, to secure them- 
selves. But suppose the master's testimony given 
in a proceeding in rem, and a decree on the merits 
against the demand, the success of the seaman in a 
prosecution in personam thereafter, if their circum- 
stances permitted further proceeding, would be' 
hopeless. I would not be understood^ so to apply 
particular instances^ as to affect general character 
or. principles, but a practice liable to great abuses, 
ought to be avoided, and other testimony may be 
prociu"ed* The law removes from testimony, per- 
sons even remotely interested ; especially where their 
testimony is not the only proof which can be obtained. 
Having, on the admiralty side of this court, to juc^ 
of both competency and credit, I wish to avoid ex- 
posing myself to the painful task, of rejecting testi- 
mony for want of credit. Although I might not be 
often placed in this predicament^ yet such a situa- 
tion might occur. The line between competency 
and credit is often imperceptible, and diflicult t» 
draw. 
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AN AmeriGdn vessd had shipped her hand^ in i^oi. 
Philadelphia, for what is Called a trading voyage, ^^'^^^^^'^^ 

,- . , , , n 1 ,,^«r T !• ,% The seamen 

having as usual cleared out for the " West Indies" shipped for a 
or elsewhere, and to return to Philadelphia. She a^^^'^nd the 
went to several ports, and finally was wrecked on vessel was 

T.ft tr^-i • « wrecked on 

her way to Jaihaica from the Spanish continental herpassageto 
possessions, after having been at a port which was JiSlIduras'^"^ 
at first alleged ttot to be a port of entry, or place of ^^**' ^^^^ 
delivery of a cargo* But it turned out that a regular opposed on 
custom-house was thei-e established, and the ship that^Hondu- 
there paid port charges, aiid passed through tlie '^rt'ofd^l^ 
usual forms. The object of the laat voyage was to very, and that 
load with woods, and other productions of that be eamfd de- 
coast. The only question before me was— How S^yafoTthe'' 
far the demand of the seamen should extend? The "^^^^ ** J*- 
wages were claimed to the time of the loss of the 
vessel, as it was said, enough had been saved to pay 
them. The owners and captain alleged, that all the 
wages were lost with the wreck. They denied that 
the port on the Spanish main was a port of delivery, 
though it appeared that some goods, part of the 
cargo, or captain^s adventure, he being a part owner, 
which were not saleable at Jamaica^ had been car- 
ried to the main, and at this port disposed of. 
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Sailers must 
assist in sav- 
ing when the 
ship is wreck- 
ed. 



The case oiHemaman vs. JBawdenty^ was relied 
on to shew that it was an entire voyage, though 
some small matters had been delivered at the Span- 
ish port. It was insisted on in argument, that this 
was no more a delivering port than Newfoundlandy 
which is settled by the British case not to be so. 
And a voyage for woods, &c. on the Spanish coast, 
is in its consequences as to wages, the same as one 
for fish to Newfoundland. Where no cargo is deli- 
veredy no freight is earned; and no wages can be 
payable, where no freight is eamedv as the liatter is 
the fund to discharge the former. Vessels go with 
salt and casks to, Newfoundland^ which gradatimj 
as the fish are caught, are sent on shore, and of 
course delivered, to cure and. enclose them. No 
more was done in the present case, than to put o» 
shore, some provisions, though these we^e disposed 
of, to furnish means for the progress? of the ship. 

Court. — ^^There can be no do^bt of the principle 
that wages are due to seamen in cases of capture-or 
wreck, to the last port of delivery, and for half, the 
time the vessel staid there. — This is settled law in 
this court. The wages for the interval, after the 
vessel leaves her last port of delivery to:the time of 
the wreck depend on. circumstances. The sailors 
must assist in saving the ship and goods, or so much 
thereof as possible,. so as to entitle them by way of 
encouragement, to their wages out of the property 
saved.** . But there is no question here to induce me 
to go into this part of the case minutely. The only 
point . seems to be whether the Spanish port was 



a 3 Burrow, 1844. 

fc Laws of Oleron, art iii. Les us et couturaes de la mer. 8. 
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one of delivery, : in legal contemplation, under the GUesct ai. 
circumstances of this case. the bng 

I do not see the bearing of the. case in 3 Bur- Cynthia. 
rowy on the. present cause. The voyage, in that 
case, was, in fact, from England to Spain, with a 
load of fish, to be taken off the banks of New- 
foundland; where the ocean, and not a port of de- 
livery, afforded the prey, which was to be caught by 
^he ingenuity and labour of the crew, and which 
was. then to compose the cargo. The salt and casks 
were the means of preserving and enclosing, after 
the fishing-lines and tackle had been employed to 
take and secure the object of the voyage. These 
(.the salt and casks) were used in and about the 
cargo, and re-shipped in the vessel, with the cargo, 
of which they were part, on the further prosecution 
of the voyage. Of course, there had been no de- 
livery, or any contemplated sale or purchase; the 
voyage being, in its nature and object, entire. 
Whaling and sealing voys^s, and those on coasts 
where the cargo is to be obtained in a similar way, what 
and not at a port of usual entry, as an article of Jlrea^d uni 
traffic or purchase,* are to be considered in a simi- irrupted b> 



-. * A ship went from the United States to the N. W. coast, 
for fura^ ultimately destined for Canton. The seamen shipped 
dy the freight; i.e. they, were entitled to a certain portion of 
the freight earned. I held this to be an entire voyage, from the 
United States to Canton, 

' The vessel was not successful in obtaining a full cargo on 
the coast ; having arrived out of season. She called at a port, 
on her way to Canton, where skins had been left by a vessel not 
fit to proceed. These skins were carried, on/raght^ to Canton^ 
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lar predicament- Possibly a voyage, to cut wood, 
and reclaim it from a state of nature, though on land, 
which was not here the case, might be compared 
in its principles, to the case in Burrow. 

I think the force and true meaning of '^Jreighi*^ 
has been much misconceived. It is a technical 
expression. It does not always imply that it is the 
nauluniy merces^ or fare^ for the transportation of 
goods. It is applied to all rewards, hire or com- 
pensation, paid for the use of ships; either for an 
entire voyage, one divided into sections, or engaged 
by the month, or any period. It is also called 
freight (and it is to be determined on the like legal 
principles) in the case of passengers, transported in 
vessels, for compensation.* In Saxouj from which 
much of' the English language is derived, it is 
called Jracht^ whether it be a compensation for 
transportation in ships by sea, or carriage by land, 
either of goods or persons, in gross, or detail. 
Manv of the commercial terms, as well as the laws 
and customs of the sea, are derived from the 
' Saxons^ who were, for a great length of time, the 
most extensively commercial and nautical people 
of Europe. There can be no distinction in reason 
and law, whether this freight, or hire, be actually 
paid by one, for the use or chartering of the ves- 



» Ante page 125. 



and the cargo thereby completed. I considered the seamen 
entitled by the contract to a proportion of the whole freight ; as 
AYell on the furs obtained on the coast, as on those taken in at 
the intermediate port. . 
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sel of miother; or whether he sends hb own vessel cueftctii 
for, or with a cargo, to a designated port : which thetng 
cargo is to be obtained by funds or credit there, ^y"^"*- 
or goods, money,- or bills, sent in and with the ship. ^"^^^^ 
The services of the seamen entitle them to their 
wages, for that portion of the voyage they have so 
fer completed. A port of destination, it will be 'Ponofckttu 
seen, is, in this respect, the same as a port of actual ^^oUeU.\ 
delivery. And it matters not that the vessel did ^c*in legal 
not cany thither any goods ; but went in ballast. «ff«^ 
She earns her freight, and the. wages are due out 
of it, as much in legal contemplation* as if she had 
been fully laden. So is it if she be partially laden, 
as in this case. Was it ever known that wages 
were apportioned, according to the quantum of 
cargo the merchant chooses to ship ? Why then 
should it depend on there being no cargo — ^but 
money, bills, or credit, to obtain a cai^, for the 
further prosecution of her voyage ? If a merchant 
sends the vessel of another for cargo, to a desig- 
nated port, and obtains none*, he who hired the ship 
must pay " empty for JiiUJ*^^ Why then should 

a Vide Lex Mercatoria. Beawes, 1 10, 1 11. 2 Vem. 212. 



* Near 40 years ago, in itxy outset at the bar, I brought in* 
deb. aasumfi, for money had and received, Sec. against the master 
of a ship, for 90 guineas paid, in advance, by a gentleman, for 
himself and others, who took the cabin, and agree.d for their 
passages, from an out port of England to Pliiladelfrfda, The 
day for going on board had been fixed by the parties. The 
passengers loitered on their route from London; and did not 
arrive at the port appointed until the ship had departed. The 
case turned out to be as before stated, though conceived by my 
client to be otherwise) as to the day fixed. Such of the cabin 
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the case of the saHor not dejpend on the same prin- 
ciple, and have the same measure meted to him? 
both in the case of the vessel sent by the owner; 
and that of one chartered ? And diere can be.no dif- 
ference in principle, whether the vessel go empty 
to a destined port for a cargo, or return mider dis- 
appointment, without one. Most of the cases, in: 
which the law is setded, for payment of wages to 
ports' of delivery, and for half the time of ^ stay at 
them, are those of vessels on /wfliia voyages. Now 
it is well known, that the inward cargoes, accord- 
ing to the course of trade, both in Europe and in 
diis country especially, are generally obtained with 
specie, sent for their, purchase or credit obtained 
there. In China this is particularly the case — 2C 
small portion of cargo is. sent to comply with regu- 
lations insisted; on at Canton, but very inadequate 
to the purchase of that in return. It appears then 
clear to me that any port of destination where 
cargoes are obtained in a course of traffic, either 
with money, credit, barter, or any means (not such 
as I have first stated), is a port, technically, and to' 



stores as were in preservation, and laid in by the passengers, 
were returned. I failed in the cause. The passage-money 
was held to be legally retained, among other reasons, on the 
principle mentioned in the above case, i» e, that freight is 
earned " emfity for fully" when the disappointment is owing lo 
the misfortune or neglect of the freighter, and no latches are 
imputable to the master or owner of the ship. In this case it 
appeared, that the wind, which had been adverse, veered to a 
point favourable to the ship's departure from tlie Dovma; and 
afforded an opportunity which could not, at that season of the 
year, be justifiably neglected. - She  had waited three or four 
days after that agreed on. 
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legal intent, of delivery. So are they, though as be- GUes et ai. 
fore-mentioned, disappointments in obtaining car- the^Vig 
goes occur, so far as they relate to wages earned by, Cynt>»a- 
and payable to mariners. Agreements made with 
them contrary to this position, whereby they bind 
themselves not to demand wages, until the return . 
of the vessel to the port of outfit, have been held, 
even in chancery, void; as may be seen in the ca*se 
of Edwards, vs. Child, 2 Vem, 727.» Thus far 
does the law extend its protection to this principle. 

I therefore direct the wages to be paid* to the Wages de- 
bay of Honduras, as the last port of delivery, and S^ndu^, 
let the fate of the subsequent wages be deter- "»?<>« of 
mined, by the circumstances attending the wreck; claim sos* 
into which I will enquire, if requested so to do. residue! " ^° 

» See the notes of decisions in the Maryland district, by 
the late judge Winchester, ante page 86* 



* Several cases, similar in the leading circumstances, have 
been determined on the same principles. One, a case of cap- 
ture and condemnation for unneutral conduct. The cause of 
the loss of the ship, whether by capture or wreck, has no ope- 
ration upon the principle. In some of the causes, cargoes 
were obtained in whole or in part ; in others, disappointments 
occurred. It was probable that in all the cases, an illicit trade 
had been cariied on or attempted^ but no objections were 
made on this account. 
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Wages with- 
held by the 
owner of the 
ship in con- 
sequence of 
the mariner 
not having 
rendered 
himself on ' 
board ar the 
hour appoint- 
ed in ^e arti- 
cles. 



Wages de- 
creed) on 
proof of spe- 
cial indul- 
gence to the 
mariner. 

Time given 
beyond 15 
days, on spe- 
cial circum- 
stances, for 
unlading. 



A SUM of money, said to be due to a sea- 
man for wages, was withheld as a penalty for. not 
rendering himself on board, agreeably to act of con- 
gress, at the hour appointed. A seaman, one of 
the crew, who was involved with the present com- 
plainant, in a controversy with the owners, by an en- 
try in the log -book, for neglect to render himself on 
board, was offered as a witness by the compl^dn- 
ant's counsel. The entry in the log-book was in- 
sisted on by the owner of the ship, as incontrover- 
tible evidence. 

Court. At first I thought the witness should 
be rejected, as one concerned in interest oh the 
same points, agreeably to the law, as laid down in 
Strange and other books of authority. But as it 
is stated, that special circumstances attend the case 
of the complainant, distinguishing it from that of 
others, I admit the witness. As to the entry in the 
log-book, it is only prima facte evidence. 

The witness proving an indulgence given to the 
seaman by the captain, beyond the hour set down 
on the articles, wages in full decreed to be paid. 

In this case, although the ship had ended her 
voyage more than fifteen days, yet it having been 
alleged and not denied, that due diligence had been 
used, but the vessel could not be unloaded, I give 
further time for payment. 
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On the point of admitting seamen to be wit- Thompson 
nesses for each other, it is settled here, that one thc'shjp 

seaman cannot be a witness for another, if the wit- P**»i«*ciphia. 

ness and the party have a common interest in the ^j^^^ ^^^ 

point in contest. If the question be the loss of the ship m«n way be 

— embezzlement equally affecting the whole crew nesacs for 

each other; 



— negligence, misfeazance, or malfeazance, to ^^^herl 
which all must contribute in damages, one of the 
crew cannot be admitted a witness for another. 
But where special circumstances distinguish cases 
— where, one having made a similar contract 
with the other, the breach or performance whereof 
may happen without affecting the other — where 
special indulgences are given to. one, though not 
to the rest, a seaman may be a witness for another. 
Where seamen are involved in similar breaches of 
contract, though the agreement of each is separate 
and independent, I hear them with caution. But 
this affects credit, not competency. 



not. 
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Seaman ship- 
ped without 
signing arti- 
cles. Question, 
Whether sub- 
ject to penal- 
ties and for- 
feitures ? 

He must be • 
paid accord- 
ing to act of 
. congress, but 
he is en- 
titled to all 
benefits and 
subject to all 
forfeitures 
prescribed by 
the maritime 
law. 



A SEAMAN shipped without signing arti- 
cles. It was insisted, that he should be subject 
to no penalties or forfeitures; being exempted by 
the words of the first section of the act of congress, 
" for the government and regulation of seamen in 
the merchants' service." 

Court. This point has been determined seve- 
ral years ago, in this court. If a seaman ships, and 
performs his contract, though verbal^ he must be 
paid, at the highest rate of wages, given at the port 
of shipment, within three months next precedent. 
He is subject to all the forfeitures imposed, and 
rules fixed, by the maritime law, which is part of 
the common law. It must have been perceived by 
the framers of our law, that the general maritime 
law applied to this case ; and that nothing was de- 
ficient, but the mode of estimating services. It 
was fixed at the lughest rate, that masters might be 
more on their guard, and see that the articles were 
executed, and thereby avoid the payment of the 
highest wages to ordinary seamen. Omi statute does 
little more than re-enact several of the old mari- 
time rules. It considers the mariner, not under 
written or printed articles, a stranger to its provi- 
sions, except that which fixes the compensation. 
For the rest, he is excluded. 
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* This must not be understood so as to exclude the manner 
from the benefits allowed generally by the act to " the crew;** 
of which he is as much one^ as those signing the articles. He 
is said in the act, not to be " bound by the regulation8**'^-4hdX is 
— ^the regulations operating personally, and in the manner 
therein prescribed, on the articled seamen. But it has been 
held and decided in this court, that, as one of * the cremi* he is 
entitled to the general benefits necessary for the safety, health, 
and subsistence of all " the crew** He shall be supplied with 
medicines, paid his wages^ and be retributed for short allowance 
of provisions, especially if wages are," agreed on^** which often 
happens, though the actual signing of articles be neglected. In 
the case of short allowance^ of provisions, the terms " wages 
agreed on^** are only introduced to designate quantum. And 
this may be done, by referring to any verbal agreement,* or to 
the " highest price or wages given." Id certum eat, quod cer^ 



* It has been contended^ that a verbal agreement for less than the 
«• highest wages," should not prevail against the positive injunction of the 
act, that un-articled seamen shall be paid at the highest rate. I have been 
of opinion that the agreement of the parties, though verbal, superseded 
this provision of the la\v. 



When the statute and common law concur, the Jameson 
common law shall be preferred.' Though a statute the'ihip 
lays a penalty ori an offence prohibited at common ^ Jtc«^- 
law« an indictment still lies, at common law;^ and 
if the offence be at common law, and also prohibited 
by statute, it stands as an. indictment at common 
law, if it does not conclude contra forman statuti.^ 
These authorities are only mentioned to shew, that 
though a statute is made on the same subject, the 
common law is not abolished, but is of higher au- 
thority, when both concur. 

The seaman not under articles, partakes in none 
erf the regulations,* nor is he subject to the penalties 
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Jameson OF forfeitures, directed therein. " And such sea- 
the ship nian or mariner, not having signed such contract, 
^^^* I ^^^^ ^^^ ^^ bound by the regulations, nor subject to 
the penahies and forfeitures cont^ned in this act^^ 
Hereby, properly excluding, one whose contract is 
not made under the act ; and of course making that 
law no part of the terms of his agreement. . But 
he is not out-lawed, and left without any control : 
he is, on the contrary, governed by the laws exist- 
ing independent of our act ; and is precisely in the 
situation he would have been, if our law had never 
been m^de. If the statute had in express words 
abolished the common law, and made contraiy 
provisions, this doctrine would not apply. But this 
is not the question in the present case. 

The mariner is therefore subject to all penalties 
and forfeitures, incurred under the maritime laws 
pre-existent to the act of congress, and, where not 
contradicted, now in being, and concurrent there- 
with ; though the master is subject to a penalty, 
for shipping the mariner, without his signing the 
ship's articles. 



a Act for the regulation of Seamien, section 1. 

I II » II III III I 

turn reddi potest. The seaman may not " be bouncT* by the "r^- 
g'ulations" for the " government*' of mariners, exactly as pre- 
scribed by the act, yet it does not follow that the owners and 
master are not " bound" to provide alike, for each of" the crew J* 
It has been doubted whether a seaman, not having signed the 
articles, is included in the provisions of the 3d section, relative 
to ships not sea-worthy. This seems, in terms, to contemplate 
only articled seamen ; because, when designating the penalty on 
a refusal to proceed, the mariner is to be imprisoned " until he 
shall have paid double the sum advanced to him, at the time of 
subscribing the contract for the voyage" 
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Daniel Johnson, 

Joseph Sims, owner of the brigantine 
Lady WalterstorfF. 



THE libellant claimed wages as a mariner on 
board the bri'gantine Lady fFalterstorff.* 

The vessel sailed from Philadelphia for Surinam^ Construction 
but was prevented from entering her port of desti- ment hfthe 
nation, it being blockaded. She proceeded to Dema- 'ks thatno*^*'" 
rara, and unloaded a great part of her cargo. With wages shall be 
the residue she was returning to the port of Phila- seamen umii 
delphia, and was captured by the French. The JheSto 
libellant signed articles to go a voyage to " Surinam *^^ P*^""* ^^ 
and at and from thence back to the. port of PhiladeU 
phia^ or to any port in J^urope, &c. In these arti- 
cles it was agreed, " that no officer or seaman be- 
longing to the said ship shall demand or be entitled 
to his wages, or any part thereof, until the arrival pf 
the said ship at the above nientioned port of dis- 
charge in Philadelphia^ 

It appeared that the articles were read to the 
libellant, who was left to put his own interpre- 
tation upon them; though the captain said, he un- 
derstood them so, that if the ship did not arrive in 
Philadelphia^ no wages were to be paid. What was 
the understanding of the mariner on this subject, 



* Wlien this and several other cases were determined, cap- 
ture by the French and condemnation were synonymous. The 
one and the other, in effect, were the same. 
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Johnson did not appear. It was therefore left to be gathered 
the brigantinc froHi the clause, how fat it affected his present claim. 
«r h^^ _ir It was contended, on the one part, that the mari- 

Waltcrstorff. ^ ; *^ ' 

\^^y^^ ner was entitled to his wages to the port of delivery 

at Demararay and for half the time the ship stayed 

there — That this is settled law in common cases. But 

the question made on th^ other side was, — Whether 

the . clause before recited did not take this out of 

the common cases, and defeat his claim entirely, as 

the ship never arrived at Philadelphia. 

The agree- Court. — There is no doubt but that the agree- 

ti!^"o wnSd nient of parties may control the general operation of 

Ae law mujt \^^^ B^t tl^is agreement must be clear, and inca- 

be clear and *^. . ' 

explicit. ' pable of doubtful import. I will never decree a for- 
feiture, or loss of wages, unless the law or agree- 
ment of parties is fully and clearly, both in expres- 
sion and import, against the claim. 

It does not appear in this case that more than 
the usual wages were agreed to be paid to the mari- 
ner, though the clause in question is out of the com* 
mon course. 

There is no dispute, in this cause about the 
wages accruing after the vessel departed from De- 
marara. The capture occasioned the loss to the ma- 
riner of such wages. 

In the act of congress " For the Govemratent 
and Regulation of Seamen in the Merchant's ser- 
vice," printed at large on the back of the articles 
signed by the mariner, the libellant in this cause, J 6. 
it is enacted — " that every seaman or mariner shall 
be entitled to demand and receive from the master 
or commander of the ship or vessel to which they 



Laws of the United States, vol. i, p. 134 
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belong, one-third part of the wages which shall be johnioB 
due to him, at every port where such ship or vessel the bri^tine 
shall unlade and deliver her cargo, before the voyage yr}'^^ ^ 
be ended, unless the contrary be expressly stipulated v^^vO 
in the contracty^ . . , . 

In this case. It is; stipulated to the contrary: but 
I am of opinion that the clause in the articles relied 
on by the counsel for the owner of the ship, ought 
not to be extended farther than a stipulation, not to 
be entitled to demand or to receive the wages, or any 
part thereof, at the foreign port of delivery. The 
amount of the wages due ^tDemarara^ must be con- 
sidered to be, debitum in presentiy solvendum infu^ 
turo. The stipulation does not alter the substance 
of the contract,* or the operation of law, but merely 
as it regards the time and place of payment. 

I do not consider the sigreement, not to demand 
or receive wages until the arrival of the ship at Phi- 
ladelphia^ to be a contract that the risk shall be in- 
sured, or the arrival guar;anteed, by the mariner. 
It is an agreement that such wages, as were legally 
due at a foreign port, should be paid only in Phila- 
delphia. The period of payment was to be fixed 
by the arrival and discharge at Philadelphia^ in a 
common course of events. But the arrival at that 
place was prevented by a casualty, not under the 
control of the mariner. It is no matter whether this 
casualty had been wreck, or what it was, capture. 

I am, under all the circumstances of this case, of Decwe for 
opinion, and I adjudge, order and decree, that the usif^on o?^ 
owner of the brigantine Lady Walterstorff^ pay to foi'^^f 'thc*^ 

the libellant the wages due at the port of Demarara^ time the ves- 
sel staid there. 

» See 2 Vem. 727. 

F f 



218 ADMIRALTY DECISIONS. 



seamen's wages. 



jobnsoii and for half the time the vessel stayed at that port. 
ftebrigantine And I do order and direct, that the clerk of this 
Waiitemorf. ^^^ adjust sod report the quantum of wages, to the 
end that the amount of wages so adjusted and re-i 
ported, be paid to the mariner, the Ubellant in thiji 
cause, with costs. 



1^ 



J 
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Sundrjr marinerSf 
verstta 

Tlie ship Washington; Ketland, owncir; 
WalUam8on> master. 



THE claim of the seamen consisted of two i^i^ 
parti 



First. A demand for six dollars, each, retained wages <^tiMi 
hy the owner, to indemnify him against a suit brought J^£3d i^ 
against the master, in a common law court, for "»^«nnifyAe 
jrunning down and damaging a schooner at ses^ against da- 
This suit is penduig and undetermined, and the d^!dm» 
captain agreed that he meant to contend the point; JJl^arSSJ^jf; 
alleging that no negligence or misconduct on his ^^^ ^w, or- 
part, or that of the crew, occasioned the accident, paid. 

CourL ^t is fclear to me, and must be well 
known to the counsel of the respondent, that the * 

detainer of the six dollars out of each of the sea- 
men's wages, is illegal. No contribution can le- 
gally be called for from them, until a recovery is 
had against the master, and the quantu?n ascertain- 
ed. It is yet doubtful whether any damages wiU 
be recovered, for the accident mientioned. The 
master is satisfied that none are justly due. To 
withhold the payment under a bare possibility, is 
not warranted by law. As to what the merchant 
deems prudent and safe for himself, such conside- 
rations cannot control or destroy contracts. If neg- 
ligence or malfeazance, on the part of the master 
and crew, had occasioned the accident, the mariners 
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must, no doubt, contribute ; but the fact and con- 
sequences must be legally established, before such 
contribution can be called for. 

Thia point was given up, and the wages agreed 
to be paid. 

The second demand was for a large sum, under 
the act of congress, for payment of additional 
wages, on account of short allowance, during the 
greater part of an East India voyage home. 
. It was agreed that, to satisfy the words of the 
act of congress (designating what quantity and spe- 
cies of provisions should be on board at the depar- 
ture of a ship destined across the Atlantic) " and 
so in proportion for a longer or shorter voyage,'* 
there should have been on board, previous to ssul- 
ing, two hundred and fifty pounds wholesome 
meat, two hundred and fifty pounds good- bread, 
and one hundred arid fifty gallons of water, for each 
person, of whatever capacity or description, in the 
ship. The ration established for the navy,* was 
agreed to be that, by which the allowance of pro- 
visions to mariners should be regulated. There 



* See act of congress, July 1, 1797, « An act providing a 
naval armament," section 7, (vol. iv, p. 14,) wherein the naval 
ration is established. 

The quantum or description of articles fixed for mariners 
in merchant ships, was not intended to be specifically accord- 
ing to the various kinds of esculents directed for the navy ; but 
it was declared and agreed, that of such provisions as are or- 
dered to be provided by merchants for their seaitien, the quan- 
. tities of the like kinds, furnished per diem, should be the same 
with those fixed for the navy. So of equivalents, where the 
designated species could not be obtained. 
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were eighty-four persons on board — ^the length of Mariners 
an IruUa voyage was agreed to be equal to two and theliup 
a half voyages from America to an European port. Washington. 
It appeared that the fFashington was amply ^^ ^^^ j^_ 
provided, previous to her departure froin Philadel- ^''^ voyage 

,. TT % 'ti .. . rated as two 

phia to India, not only with the requisite quantity and a half 
for the voyage, of enumerated articles of provisions voyages.*^ 
and water, but with a very considerable excess. In 
addition, there were flour, rice, and cabin-stdres, 
in abundance. On her return,. water was taken in, 
and provisions, thou^ not of the specified articles, 
purchased. The passage was uncommonly long. 
Owing to over-care in the master, in putting the 
common ship-bread into tight casks, which hap- 
pened not to be made of seasoned wood, twenty- 
six casks, out of thirty,, were spoiled on the . out 
passage. He therefore, gave bread of a better 
kind, in less quantities, making out the allowance 
in ample proportions, with other articles equivalent. 
At JBatcwiaj the bread was saved, and except one 
biscuit per man, yams, rice and potatoes, were 
given in lieu thereof. But because the ration was 
not delivered, in the kind of esculents mentioned 
in the act of congress, and some precautions taken 
to ensure a suflBiciency of provisions, the mariners 
now set up this demand. 

Court. The only ground for establishing a 
claim of the nature of the present demand, is a 
negligence in the master or owner, in not furnish- 
ing the ship before her departure from the port, ^^f« *e 

" * , *, . , * articles speci- 

with the quantity and species of provisions and fiedintheact 

water, required by law. Where these can be pro- can*^be^^ 

cured, no equivalents can be admitted as substitutes, ^^[^gs"^.^"*'' 

But in ports, where the specific articles of provi- lovved. 
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sions cannot be obtained, it would be unreasonaUe 
to suppose, that the spirit and intention of the law, 
do not permit equivalents, of other good and whole* 
some esculents, to be substituted and supplied, in 
place of provisions damaged or consumed The 
owner or master is to take the best precautions to 
procure good and wholesome numerated articles, 
which is often difficult in foreign ports. But thej 
are'not answerable for accidents h:q)pening to them, 
without negligence on their part. After the requi- 
site quantity and species are taken in f where thqr 
can be obtained) the master is the sole judge of 
their expenditure. He must not wantonly deprive 
the crew of an ample allowance. It is not his in* 
terest, nor does it comport with his own ccmifbrt, 
or the safety of the ship, to produce, by unwar- 
rantable privations, discontents, ill-humour and 
debility, in the crew. But if the vojrage is likely 
to be uncommonly procrastinated ; if provisions are, 
by accidents, diminished in quantity, he may, jus- 
tifiably, abridge the usual allowance. There is not 
the shadow of reason to complain, where other pro^ 
visions are substituted, for enumerated artides, da- 
maged, consumed, or not to be procured. It ^sp- 
pears, in this case, that there is no reasonable or 
legal ground of complaint. I therefore dismiss this 
claim. 
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.} 



MARINERS' wages and claim for short aU I8O6. 
lowance. Also petitions ofthe master and physician ^^^'V''^ 
for payment out of remnants and surplus. 

The voyage was from Philadelphia to Canton^ 
and back to Philadelphia, with liberty to go to other 
intermediate ports. 

A suit was commenced for mariner's wages, in a claim of 
which sundry disputes arose, of no general impor- t^^ ^o" ^o^ 
tance. The wages were decreed, and the vessel allowance. 
directed to be sold for their amount, together with 
. a sum adjudged to the seamen for twenty six days 
^ort allowance of provisions, at one day's pay to 
each mariner, for every day full allowance was not 
served out. 

It was contended that, with respect to some of The act of 
the mariners shipped in foreign ports, the voyage appf^Ttose^* 
should be considered, so far as they were concern- T^V^ shipped 

^ ' -^ ^ ^ in foreign 

ed, as commencing at the ports of shipping them ports. 
respectively. And as the act of congress only con- 
templated voyages yrom the United States, the case 
of a seaman engaged in a foreign port was not 
widiin its purview. But this objeqtion was over- 
ruled for the following reasons. 

The voyage was entire, and commenced at PAi- 
ladelphia^ and there ended. The intermediate cir. 
cumstances became engrafted into the entire voyage, 
and this rode over all subordinate considerations. 
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There could be no subdivisions, or apportionments, 
except as to the timeof service of the respective indi- 
viduals, which determined the amount severally due 
to them. Endless confusion and difficulties would 
arise, from such distinctions among the crew, each 
of whom participated in the general contract, and 
had the same rights to any benefits, as they shared 
in all disadvantages, arising out of that contract. 
The deficiencies of provisions accrued on the home 
passage^ in which all the mariners were alike en- 
gaged. 

The decision in the ca^e of the ship fTashington* 
was taken as the guide to determine the quantity 
and species of provisions, required on a voyage from 
China ; and the wavy ration, the rule by which the 
allowance was adjusted. Substitutes for articles 
enumerated in the law on this subject, were allowed. 
The live-stock, though legally excluded, was, by 
consent counted in, and yet there was a large deficit 
on the whole. The payment for the short allow- 
ance, at the rate directed by law, was therefore de- 
creed. 

The ship was sold by the marshal, under the de- 
cree ; and the monies arising from the sale, were 
brought into court. There remained a surplus.or 
remnantj after payment of all sums adjudged to be 
paid, and the costs and charges, accruing in the suit, 
and on the sale. 

A petition of James Cooper, the master, was pre- 
sented, stating, that he had expended, during the 
voyage, for pilotage, mariner^s wages, and other 
charges necessary for the use of the ship, two hun- 



A Ante page 220. 
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dred and fifty seven dollars, which remained unpaid. Gardner et ai. 

And that there were due to him, for wages as mas- thJahip 

ter, eight hundred and twenty-seven dollars and Newjcney. 

sixty cents. Vi^^v^^ 

Another petition from fFilliam Baldwin, was claim by » 

] ^ J -IT 1 , physician for 

also presented, statmg, that he was employed as the amount 
phy&cian in and for the ship, on her voyage from froct^i*th'tte 
Philadelphia to Antwerp, Canton, and back to Phi- o^"*"* f<w 

* *^ ' services on 

ladelphuu And that there remamed due to him for board. 
his services on board, one hundred and sixty-seven 
dollars. 

The petitioners prayed that the sums due tp 
them respectively, should be paid out of the sur- 
plus monies, remaining in court, after payment of all 
sums decreed, and the costs and charges thereon. 

The claim for payment to the petitioners was in- 
sisted on, under thie authority of a dictum of sir /Fi'A 
iiam Scott J in the case of the Favourite ^ which it was 
alleged, justified a payment to the master.^ The jus- 
dee of his claim was farther enforced, by the reasoning 
in 2Brawn^s Civil and Adm. Law, 95, where tht pro- 
priety of the master suing in the admiralty is advo- 
cated, though it is admitted not to be practised. Ab- 
bot, 94, was cited to shew, that money, paid by the 
master on a foreign voyage, was a lien on the ship. 

The general doctrine, that whatever court had 
possession of the principal, had power over all inci^ 
dents, was relied on, to support the claim of the 
physician. 

Court. — When I first came into this court, I 
made, in several instances, distribution of surplus 

monies, under the idea, that I had the power so to do, 

*■ 

» Rob. Adm. Cases, vol. ii, p. 197. Phila. ed. 

G g 
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agreeably to the doctrine now stated, to justify me in 
granting the prayers of the petitions. But on expe- 
rience, I found myself involved in many difficulties 
and mistakes, in the application of this doctrine. It 
was one among the mass of irregularities I had to 
encounter, before I established, by frequent deci- 
sions, and with much consideration, the general 
principles which now prevail. I found it best and 
safest, to fix some general rules j applicable to most 
cases, though at times, some anomalous instances 
should occur, inducing particular hardships. The 
rule, by which I have governed myself for several 
years past, is, that it shall appear, that a sum claim- 
ed out of the surplus or remnant, is either of itself y 
or in its origin, a lien on the ship, or other thing out 
of which the monies were produced. This rule is 
not only justified by the practice of the civil law^ 
but in the English chancery^ and even in their courts 
oi common law y wherein they are governed, when 
the case requires, by the principles of other courts, 
having concurrent cognizance of the subject matter, 
cither incidental, or in chief. Many authorities may 
be produced to support this position. In chancery ^ 
the monies arising from saleB of lands, are distri- 
buted as liable to tho Biaime, trusts or liens y to which 
the land itself was subjected; and so of the produce 
of any subject or thing, originating the suit, or mat- 
ter, under the cognizance or the enquiry of the court. 
Whensoever the courts of common law have occa- 
sion to determine questions of admiralty jurisdiction 
or cognizance, the principles of decisions in the ad- 
miralty courts are pursued. Their strict adherence 
to preferences, given by liens at common law, is in- 
variable. But it is rare indeed, if at all to be dis- 
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covered, that liens on monies or other subjects, are Gardner etai. 
attached by considerations not ori^nally subsisting, the^hip 
or exclusively fixed. ^*'* J*"^- 

With respect to the claim of the master, for ^^^^^^!^ 
sums paid abroad to mariners, or even here, I think, claim fordu- 
on prmciple, these, as well as monies advanced m aUowed. 
foreign ports for necessaries, supplied to the ship on 
her voyage, (hov^^ever it may be at the port of out- 
fit, or where the owners reside) are liensy and the 
ship was hypothecated therefor. Claims of material Material 
men, for supplies afforded to a ship, are within the 
jurisdiction of the admiralty, and suable there, in 
England, as well as in other states. Pilotage is a m«»*«'' bp^nd 

o ^ o to pay pilot- 

nccessary expenditure on a voyage. If a master age. 
pays demands for these claims, he represents the 
claimants, and the lien continues on the monies pro- 
duced by the sale of the ship.* As to pilotage ^ the 
master is bound by the laws of Oleron^ and other 
maritime laws, to pay it, for die safety of the ship 
and goods. 

• In England a shipwright may sue in the aldmi- Shipwrights 
ralty, for building a ship for navigation on the sea.' ISmuait/. ^ 

a Rolle Ab. 534. 

* Although, in BtrictneBi^ it might be contended that the Hen 
was discharged, by payment to those who only held it until 
aatisfisiction was made ; I have thought myself authorized to 
give more latitude^ from equitable considerations, in such cases, 
than the inflexibility of rigid legal rules would, perhaps, in 
general; permit. These rules I venerate too much to take un- 
warrantable liberties with thern. The allowance to the master 
in this case, was not opposed. He had the power to hyfiothecate 
tlie ship for necessaries, in a foreign port ; and was under no 
obligation to advance his own money. Wherever these ad- 
vances are made, every security for re-payment should be 
encouraged. 



I 
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and for repairing a ship/ But as the laws of this 
state provide for shipwrights and material men at 
the port of outfit, and also regulate domestic pilotage^ 
and the sums due and recoverable here, on that ac- 
count I have generally referred parties exhibiting 
such claims, to the state jurisdictions; wishing to 
avoid all collisions and conflicts in such cases. I 
have ccMifined this to dprnestic supplies and pilotage. 
Those furnished, or paid, in foreign ports, or here, 
on ships on their voyage, and not at a port of out- 
fit, the owners being resident here, I have reim^ 
bursed, or distributed, out of surplus monies, where 
liens or hypothecations have appeared to me to have 
attached. I have also directed a surplus to be paid 
over to a master j where the owner or his authorized 
attorney or agent, did not appear. But this has 
been done with great caution. Wharfage has been 
allowed out of proceeds, as the wharfinger might 
detain the ship until payment 

I do not find any precedent or authority to war- 
rant my granting the prayer of the master's peti- 
tion, in the case before me, for his wages. His con- 
tract is clearly personal, and made with and on the 
credit of the owners resident here, and not on that 
of the ship. He is the owner's agent, and respon- 
sible to him for his acts, particularly those relating 
to mariners' contracts, and other transactions in the 
affairs of the ship. If in any thing he has done 
wrong, the owners may retain ; and the Contest is 
cognizable in another jurisdiction. If he is also 
answerable to those furnishing supplies by his order, 
and to the officers and mariners of the ship, he is in- 



* Cro. Car. 296. Cited in 2 Bac. Ab. 180. 5th edition. 
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demnified by such claims being attached as liens on Gardner et ai. 
the ship, or the monies produced on sale, in addi* the^htp 
tion to the owner^s responsibility. He has a farther ^^^ J®"*^' 
security in the right to collect the freight, and pos- '^^^^"^^ 
sess the fund out of which wages are payable. So 
that the law clearly distinguishes his case, as it res- 
pects wages, from those usually entitled to liens. I Masters of 
have paid out of surplus, the wages due to masters p{id out*of^* 
of Spanish sUps, because the laws of Spain entitle »«T>i"»- 
them thereto: and I always am regulated, in the 
affairs of foreign ships, by the laws of the country 
to which they belong. I could discover no prece- 
dent for this in the laws of any other country. 
The maritime laws of England^* existing be- 



• The maritime lawsy when clearly adopted and settled, be- 
came part of the English common law^ which is retained by us 
to this day, in all cases permitted by the principles of our go- 
yemment. In a former note on this subject, page 1 12, 1 have 
either expressed myself improperly, or there was some mis- 
take in copying. The words (after, ^ the feudal parts of this 
law")— «* and such as arcy* should be struck out — ^so that it read, 
*< the feudal fiarta of this law inconsistent with the firincifUes^** &c. 
So it may be said of any other parts of the common law, if such 
there be. But I do not mean to enter into any controversy, as 
to what parts, or in what cases, the common law is obligatory 
and directory in the courts of the United States, having on these 
subjects often declared my opinion. Whatever difference of 
sentiment there may exist, as to its being granted by thefieofile — 
delegated to the federal courts — or it being required that so it 
should be — ^it must be indisputably known, to all who are well 
informed, that without the rules and provisions as settled and 
made by the common law, the couits would be inoperative. 
The parties having the privilege of suing therein, or those com 
pelled to become suitors there, would find themselves in a des- 
titute and hopeless condition. Proceedings must be new-mo- 
delled, and remedies defined and made efficient. Even crimes 
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Gaidnerctai. fore our revolution, and consistent with our situa- 
thJ^ship tion, are yet our laws. It is but recently that ad- 

Ncw^jerscy. miralty cascs have been published. We have, 
therefore, unavoidably, recourse to their common 
law books, for authorities. These invariably shew, 
that the master " cannot sue In the admiralty court, 
for his contract is on the credit of the owners, and 
not, like that of the mariners, on the credit of the 
ship.''* These authorities, as well as the few mari- 

I 

» 2 Robin. Adm. Cases. 196. 



(as to the jurisdiction over vrhich there is the most discontent 
and controversy) could not be described, prosecuted or punish- 
ed, according to any other law now extant* Some of the 
highest, and most of the inferior crimes and offences, afe un- 
defined by any law of the United States. For what depends 
then on any other provision, they may be committed with 
impunity, if common law designations and definitions, and the 
forms of process, and modes of proceeding are rejected. We 
have experience sufficient to convince us of the inefiiciencyf 
and often mischief, apparent in attempts to substitute alterations, 
or supposed amendments, for the rules and principles of the 
common law. It would be more than human, if it Ivere entirely 
perfect. If experience and change of circumstances suggest 
alterations, they are but few. In attempting reform in these, 
if we shake the whole fabric, it were. better to suffer it to re- 
main undisturbed. 

In another note on the same case (Thompson et al. vs, the 
ship Catharina) I have been also careless or unfortunate, in 
expressing myself, on another part of the subject. The two 
last sentences of the last paragraph of the first note^ in page 
114, should read thus—'' an agreement not to bring a suit to 
enforce performance of a contract, if made/or a time limited^ is 
well ; but if made posterior to the bond, contract, or agree- 
ment, indefinitely^ it amounts to a general releaae,** See Carth. 
64. Coml}er. 123, 4. 
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time cases published, also point out what parties may Gardner et ai. 
sue in admiralty courts,* As to the reasonings and' thethip 
opinions of an elementary writer,** whatever weight ^^^ J^"*5^- 
may be attached to them, as theories to shew whatthe ^^^^^ 
law ought to be J I think it safest to be guided by what 
it is* I have had occasion to discuss, in several cases, 
the subjects of maritime jurisdiction. It will be found upon what 
that I have endeavoured to establish it on similar aximiraity ju- 
principles, where from necessity I was compelled to founded. 
reason, without a precedent to direct me. It is cer- 
tainly founded, for the most part, on the subject mat- 
ter, and not solely on the place of making' the con- 
tract. But I do not wish to wander into theories, 
where respectable precedents can be found. All 
these are opposed to this writer's doctrine. 

The authority of Sir WHliam Scott, whose opi- 
nions I highly respect, where no diplomatic direc- 
tion gives a bias to his judgment, is more to be de- 
pended upon. He seems to hold, diat surplus and 
remnants have been distributed to the master ; or 
rather, that " upon enquiry, no instance has been 
found, in which a master has been permitted to sue 
against proceeds in the registry, except in cases of 
mere remnants and surplus ; and not even then, if 
Acre have bieen any adverse interests opposing it." 
I have a similar wish to that expressed by Sir PF. 
Scotty to aid an unfortunate suitor. In that case, the 
bottomry creditor alone, appeared as adverse; and 
his lien reached the remnants and surplus. — So that 
Sir W, Scott was not under the necessity of ex- 
plaining what, he meant by " adverse interestSy^^ 



* See 2Bac. Ab. 181. 5th ed. and authorities cited. 
»» 2 Brown 95. 
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or whether he distinguished them, by such as were 
accompanied by Uens^ or general interests^ withoiut 
such preference. In the case under con^deration^ 
I am given to understand, that there are creditors 
of insolvent part owners, whose interests are adverse 
to the master's claim; and who certainly deem 
themselves equally entitled to payment ; beside, if 
the master can obtain his object in this mode, it will 
establish a precedent for such applications in all fu- 
ture cases, wherein monies arising from sales of 
ships for wages, or other causes, are ordered into 
court. Thus a lien will be created; and, though 
not originally attaching directly y will be fixed by 
circuitous and indirect means. 

I shall continue to adhere to the principles I have 
endeavoured to establish, not to admit the distribution 
or payment of surplus, to otliers than those who ori- 
ginally had liens^ or legal appropriations, on the oh- 
ject from which the monies in court were raised. 

From what has been stated it appears, that there 
is no foundation for the claim of the physician. It 
is true that a court having, possession of the princi- 
pal^ has power over its incidents. But these incidents 
must rise out of the principal, or be in connexion 
with it, or flow consequentially from it Thus, if 
the original cause arises at sea, and matters happen 
on land dependant upon it, the admiralty has still 
jurisdiction. So of goods taken piratically, or as 
prize, at sea, and brought to land — sails, or other 
apparel or furniture, taken from a ship under cogni- 
zance of the admiralty, and brought to land. So 
of all questions consequential to that of prize, &c.' 



a See authorities cited 2 Bac. Ab. 17S, 9. ISO. 
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Thus if claims, or liens, are legally attached to CudneretaL 

things^ or monies under the cognizance, or within the^hip 

Ae jurisdiction of the admiralty, this court has New^jcwcf. 
power to decide respecting them. But it does not 



TTie JbUowing decision by the late James WinchesTes^ £sji. on 
some imfiortant fiointa of admiralty jurisdiction^ mil be read with 
pleasure by every member of the profession of which he was a 
Ustingiiished ornament. 



Stevens, 7 In the District court of the United 

•3 



tS &ndw.ch, Adams, claimant. S ^tatesfor the Maryland district. 



THIS libel involves the general doctrine of liens for the Admlraltj 
building or preparation of ships in port, and the jurisdiction of J""^.^c**on of 
this court. court. 

I shall examine both these preliminary questions before I 
investigate the facts, or decide the merits of the particular case 
before the court. 

By the judiciary act the district court has exclusive original 
jurisdiction of all civil causes of admiralty and maritime cogni* 
zance. And it is somewhat remarkable that neither this act, 
nor the constitution which it follows, limit the jurisdiction in 
any respect as to/ilace. It is bounded only by the nature of the 
causes over which it is to decide. Its jurisdiction will not be ^ 
better understood than by an inquiry into the original accepta- 
tion of admiralty powers. Since they will be found to have been 
wiUtary authority^ and entirely contradisting^shed from civil ju^ 
4icial powers : and after judicial authority was superinduced, the 
difference between that which is stiled admiralty, and that which 
is called maritime jurisdiction is merely nominal. 

A tribunal similar to the district courts of the United States 
exists in every civilized country, peculiarly invested with the 
Qognizance of all questions which result from the navigation of 
the sea, in which foreigners are or may be interested, and which 

H h 
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Gaitincretai; follow, tiiat claims independent of such things^ or 

theship monies produced from them, and mere personal de- 

New Jersey, mands.ou their owners, are within the reason of, or 

*entided to the remedy, prescribed by this principle; 



are governed by the law of nations. Hence the authority and • 
binding efl&cacy which has been generally conceded to the sen- 
tences of admiralty courts. But independent of the peculiar 
jurisdiction which appertains to the special laws by which such 
courts are bounded and governed, (Zouch Jure Marit. 382.) 
other powers are added by the laws of the country in which 
they are established ; and the general application of the term 
admiralty juriadicHon to municipal jurisdiction, thus added with- 
out a correct discrimination of their sources, renders it extreme- 
ly difficult to restrain the precise import of the terms admiralty 
and maritime causes, as they are used in our constitution and 
laws. In England tlie control of their own navy, in France the 
right of fishery, in Holland the preservation of the dfkes and 
mounds, and in Denmark and Sweden the superintendance of 
the revenue, are confided to their courts of admiralty>-«-and dif- 
ferent as they are in their qualities, and local as they are in 
their nature, they are alike denominated admiralty causes. The 
policy, justice or general convenience of the local regulations of 
commercial states, have been more or less adapted or extended 
to different countries ; and what all adopted, all became equally 
interested to support. The civil law, the laws of Rhodes^ and 
Oleron, and the particular municipal regulation of towns and 
nations bordering on the sea, (see 2 Bac. Abr. 184.) became of 
course the common rule of decision. In England, where the 
jealousy of the civil law was most conspicuous, while its autho- 
rity was openly denied, the principles of equity derived from 
that code, influenced the decisions of their courts in as great a 
degree as in countries where it was adopted. 

In all of which from the books within my power, I can ob- 
tain any legal information, every contest or dispute, between 
the owners and mariners, and the owners and btdlders^ or eguifi* 
fiers of a ship for navigation on the sea, is of a maritime nature 
and cognizabie in the admiralty. 
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and I deem it an exclusion from a distribution, or Gardner etai. 

a' claim to a surplus, unless a lien or appropriation thesWp 

is precedently and legally fixed, that those who claim J^*^ J*'"®^- 

sucli distribution, could not sue in the admiralty for -rJ^^Twho 

could not ori- 
. ginally sue in 

theadmiralty, 
are excluded 



The statutes 13 and 15, Richard II, have received in Eng- from dibtribu- 
land, a construction which must at all times prohibit their ex- ||°" *^ JSmi* 
tension to this country. The reports of decisions in the courts plus. 
of that country are perfectly irreconcileable ; a latitude of juris- 
diction has been allowed by able and liberal judges, which to 
others, perhaps no less wise or virtuous, were deemed incon- 
sistent with the statute of Richard II ; as in the case of a char- 
ter party signed and aealed at landy it is holden that the admi- 
ralty has cognizance because it is a marine cause^ and seamen's 
wages, though admitted to be a marine cause, are held not to be 
cognizable in the admiralty court, if the instrument is sealed, 
because the admiralty cannot try the deed, Salk. 3 1 . Thus, in 
one case, the reaison why a cause is held to be cognizable in the 
admiralty court, is the foundation for refusing it in mother. 
And in another, to wit, a dispute between part owners whether 
a ship shall be sent to seal is allowed to be cognizable, although 
the whole dispute arises on land, and is only collateral to a ma- 
line cause. I mention these cases to shew that no principles 
can be ^xtrabted from the adjudged cases in England, which 
will explain or suppor^ the admiralty jurisdiction, independent 
of the statutes, or the works of jurists who have written on the 
general subject. 

Within the cognizance of this jurisdiction are all affairs re- 
lating to vessels of trade, and the owners thereof, as such ; and 
all matters which concern owners, proprietors of ships as such 
'—all causes of pawning, hypothecating or pledging of the ship 
or vessel itself, or any part thereofi at sea, and whatever is of a 
maritime nature, either by way of navigation upon the seas, or 
Xiegociation at or beyond the sea, in the way of marine trade or 
commerce— ^so the nautic right which maritime persons have 
in ships, their tackle, &c. likewise all causes of out-riggers, 
furnishers, owners, and part owners of ships, as such see also 
Beawes L.M. 282, cites Wood's Inst. 813. It is allowed by the 
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6atdner«tai. their demands. There is no doubt that the phyd- 
theship ^^ h^ ^o capacity, as such, to bring a suit in the 
Kewjcrscy. admiralty court for his demand, which is mo^fy 
personaly on the owner, or owners of the ship* 



common lawyers and civilians) that the admiralty has cogni- 
sance of seamen's wages and contracts and debts for making 
ships^^Postlethwaite is supported in his principles as to juris- 
diction between co-owners, by Carthew 26, Beawes and Woo^ 
and by the authorities in RoUes Abr. 533.-— -So in Zouck 
Elem. 370. Its jurisdiction extends to all causes of navigatifHi 
luid maritime negociation ; and according to 1 Bacon, § 178, Ui 
authority to ail the incidents and consequences of such caii8e»— 
So in France, according to 1 Valin. 362, this is a proper ques- 
tion for admiralty jurisdiction ; and he cites Vinnius and Lacea- 
norius as authorities to justify the French practice ; again in 
Zouch, a corresponding practice in the courts of Holland, 
Hamburgh and Great Britain is relied on in evidence of tbt 
jurisdiction ; and the decision of the state court in the case of 
Glass and Gibb, in which all the powers of an Instance and 
prize-court as they are divided in England, are held to belong 
to. the district courts. 

I am therefore of opinion, that the court has jurisdiction of 

the matter stated in this libel. 

A shipwr^ht jf gg ^ shipwright a lien on the vessel by him repaired, for 

repairs in ^^ value of his materials, labor, &c. is the second question in 

port. this case. To decide this question it is necessary to examine 

the nature of liens and privileged debts, at the civil law. 

Liens by the civil law are, 1st, express; 2d, privileged; 3d» 
implied or legal.— -A difference is taken between the pignw 
which can only be of personal property actually delivered to the 
creditor*— and the hyfiotheca^ which is of real estates, and over 
which a right only is assigned to the creditor, the debtor re- 
maining in possession. The terms however are convertible) 
and the legal incidents the same. The simple pledge or 
mortgage corresponds to that in use in England and this coun- 
try, and a comparison of the British decisions with the Digest 
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The amount of the master's claim for 8257, as Oardneretai. 

fit* 
stated in his petition, for monies expended during the ship 

the voya^, for the purchase of necessaries required f^!^/^|^* 

ifi. the ^rvice of the shqp, and wages paid to man- Master's bui 

for necessaries 
^^^^^ allowed.-— 
* ' ' ' ' Claim for 

wages re- 

wHl shew Uiat our system is almost wholly drawn from that j«ctcd. 
oode. 

2d. A privileged mortgage, on which, if. the remedy pur- 
sued be personal* the privilege is according to the order of time 
ooly ; biit if the remedy is pursued in rem the privilege operates 
without respect to time, and according to the cause of the debt) 
ficc^r^g to Zouch } privileged, are those creditors who are- to 
be preferred, in the course of p»ayment, before other creditors, 
though prior in time, £, g» funeral charges, which are an expense 
of necessity, and the costs of an administration, which are for 
^e common benefit of creditors. 

3d. Implied or legal. These are given by law upon the 
preaumeid aaseot t)if the parties, where no express stipulation 
i^pears; as is th^ case of seamen's wages, storage of goods, 
«nd ttie {^stress for rent; of the latter description must be the 
libellant's case, if he has any lien at all. All the authorities of 
the civil law admit a ship-carpenter into the class of privileged 
creditors, without any regard to the place where the services 
are rendered ; but it is not conceded by all, that he has the jus 
hyfidtheca. It is manifest his lien cannot be supported on prin- 
ciples of common law, since the very nature of the services of 
repairing iEi ship, precludes the idea of possession transferred 
from the owner* And the common law, which pursues strictly 
the old distinction of civil law between fiignu9 and hyfiotheca 
only admits a lien, where there is an actual possession passed . 
to the creditor. The extent of the incidents to a privileged 
idebt are not necessary to be inquired into. By some civilians^ 
cited by Zouch, a ship-carpenter is only considered as having a 
right of preference above other creditors, when the whole of the 
goods are insufficient to pay the aggregate of debts, and the jus 
hypotheca is denied. But Zouch, who I find is supported by 
the Digest, liber 20, § 2 1 , vol. i, Corp. Juris. Civil. 1 9 1 6, 1 924, 
and 1932, supports his lien by the opinions and practice of 



238 ADMIRALTY DECISIONS., 



seamen's wages* 



Gardner etai. ners, IS directed to be paid. The cfaim for his 
the^iiip wages is disallowed; and the prayer of the petition 
Ncwjerscy. Qf ^^ Baldwin cannot legally be granted. 

I have gone so much at large into this subject, 
that the principles established in its discussion, may 
regulate future claims to monies brought into court, 
imder similar circumstances. 



other jurists, and the courts of Hamburgh, Holland and Great 
Britain, and satisfactorily explains the causes of the erroneous 
opinions of writers, who deny the lien of such a creditor to have 
arisen from not accurately attending to the difference between 
a simfile firrvileged debt, strictly such, where among many of 
similar creditors the rule /trior in tempore potior e%t jure^ pre- 
vails, and a privileged mortgage or lien express or implied, 
where the cause of the debt, and not the time of its creation, 
governs. 

The reason of the lien to ship-carpenters for repairs, inde* 
pendent of considerations of policy, even among contending 
mortgagees, is, that such services preserve the specific thing 
from destruction, and securing such subsequent creditors does 
not injure prior mortgagees or creditors, since the pledge is 
increased in value, in proportion to such services. Valin. vol. i, 
states, a corresponding opinion in France, and assigns the rea« 
son of the civil law. I am therefore of opinion, that a ship- 
carpenter, by the maritime law, has a lien on the ship' for- re- 
How this lien P^ii's in port. But this lien may be relinquished or iost^' by 
may be lost acts which shew that other securities have been substituted and 
M rocecd accepted ; and the court, in examining the testimony applicable 
against the to this point, will make every presumption that a jury ought to 

person of the j^ake on the trial of questions of fact, but as the interest of no other 
ship owner, m • . , , . v ,..„.,,. t * • s 

the District creditor IS involved m the hbellant s claim, I cannot conceive oJ 

Court. viYidX importance it is now to ascertain whether his lien con- 

tinues — since the cause being a maritime cause, the court has 
a jurisdiction over his person as well as over the ship. - The 
jurisdiction must in its nature be complete— it cannot be con* 
fined to one of the remedies oh a contract, when the contract 
itself is within its cognizance. 
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Sundry Mariners, 1 

versus v 

The ship Kensington, J 



THE amount of wages was not disputed. The isoi. 



seamen were charged with a sum each (the whole 
being in the ratio of wages, averaged on the oiEcers mcnt in a fo- 
and crew) for a loss to the ship, in consequence of PeSLnsnotof 
embezzlement of part of a box of cambrics and the crew as- 

^ sisted in lad- 

lawns, to a considerable amount. It appeared, from mg, and a 
circumstances, that the embezzlement took place panPof Ae" 
at the time of lading the ship in Liverpool, though ^'f^^^f^. 
it was not discovered until she was unlading at the ed by stran- 
port of Philadelphia. Several persons, not of the crew worked 
crew, were hired to assist in stowing the vessel at ^*jth*thcm^ 
Liverpool; these had the part of the cargo assigned a"<* were or- 
to them to stow, of whieh the box plundered com- court to con- 
posed an article; but the mate and some of the lofs^outof^^ 
crew were always with them, and the case or box ^"^"^ wages. 
was in a situation to admit access of the crew, as 
well those who assisted the labourers, as any others 
of the seamen. The box was discovered to have 
been much injured and broken open with a crow- 
bar, or some such instrument, probably used at the 
time of stowage. 

It was contended, by the counsel for the owners 
of the ship, that if it could be even proved, that the 
labourers hired at Liverpool to assist the crew, had 
committed the embezzlement, they were, pro hac 
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Mariners 
«f . 

the ship 
Kensington. 



The policy of 
the law, rela- 
tive to em- 
bezzlement, 
does not ap- 
ply where 
strangers 
have been 
employed in 
lading the 
ship. 

Labourers no 
part of the 
crew. 



Seamen an- 
swerable for 
embezzle- 
ment, unless 
they can 
clearly shew 
that the fact 
was commit- 
ted by stran- 
gers. 



Burthen of 
proof thrown 
on the crew. 



vice J part of the crew, and so the whole are answer- 
able crvilly^ though not criminaMy. 

Court. If it could be proved that the labourers 
committed the embezzlement, without the partici- 
pation, connivance or knowledge of the mariners, 
the latter would not be bound to contpibute. The 
policy of the law which obliges mariners, engaged 
for a voyage, to be responsible for each other in 
such cases, does not apply when occasional labour- 
ers, or other strangers, commit depredations with* 
out the fault, negligence or connivance of all, or 
any part of the crew. The labourers, in this case> 
were not part of the crew. It is true, that if sea- 
men are hired for a voyage, and work on board the 
ship, in the harbour of outfit, they may sue in the 
admiralty for their wages, though the voyage does 
not proceed. But this does not warrant the doc- 
trine set up by the respondent's counsel, who con- 
tend that the labourers are, quoad hoCy a part for 
whom all the crew are responsible. 

There is no doubt but that the seamen are 
answerable for embezzlement, unless they can 
clearly shew either by positive evidence or stroi^ 
circumstances, that it was committed by persons 
not of the crew. It is impossible for mc to say, 
who committed the fact in question inythis cause; 
it may have been either a separate, or joint act ; it 
may have been perpetrated by the labourers alone, 
or in company with some of the crew. But, under 
the uncertainty, I think the law throws the burthen 
of proof on the mariners. They are prima Jacie 
responsible. Some of them were mixed with the 
labourers, and all of them had access to the box 
plundered. It would give an opening to danger- 
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ous and ruinous collusions and frauds, if mariners Marmen 

were discharged from their responsibility, merely be- thcship 

cause occasional . labourers were hired, to assist in ^^cnsington. 

loading: a ship. Under all circumstances, I am of . t!^^*"^ 

t> r ' Injunous con- 

opinion, that the mariners must contribute, respec- sequences of 

tively, their proportion of the loss, and I decree dx^c^ 



accordingly.* 



* Frequent decisions have been had, on the principles of 
this case. Where the crew are mixed with strangers, it be- 
hoves them to be peculiarly watchful; though, in some in- 
stances, it is severe on mariners. I have generally, however, 
suspected coUimon^ when I have enforced reafiormbiUty. One 
case occured, where the theft was, by circumstances strong and 
convincing, fixed on those not of the crevfy and I decreed against 
any contribution. In a cause recently decided, the mate left 
the vessel^ a port of St. Domingo^ in possession of the blacks—- 
went on shore vrithout securing the hatches — ^some others of 
the crew followed his bad example — and only the cook and a 
sick mariner remained on board. The vessel was robbed in 
the night, by people from the shore, as it appeared from circum- 
stances, to me. There was much contrariety in the testi- 
mony, but I was convinced, that part of the crew partook of the 
plunder. There was, beside, gross negligence^ which, of itself^ 
would incur contribution, I decreed retribution, on the usual 
terms. The articles lost, however, were greater in value, than 
the amount of wages due. I listen to testimony, to throw off 
responsibility, in mixed cases, in any reasonable degree satis- 
factory. The merchant, who increases the risk of the crew, 
by introducing strangers among them, cannot expect that strict 
and rigid proof, which is required in ordinary cases. 



I i 
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Jonathan Crammer, et al. mariners, 

• versus 
The ship Fair American ; Haga, owner ; 
Fraily, master. 



1806. EMBEZZLEMENT was charged on five 

of the libellants, to repel their claim for wages. A 
quantity of coffee^ four thousand weight was alleged 
to have been embezzled. It appeared by certifi- 
cates, admitted by consent, from sundry merchants 
trading to Amsterdam, where the fact charged 
was said to have been perpetrated, that the dif- 
ference between the weight of coffee in America 
and its produce at the Dutch scales varies be- 
tween eighteen and twenty-two per cent, though in 
some cases it has exceeded the latter. The loss 
was estimated on a difference between twenty-two 
and twenty-six per cent, on what the whole of the 
coffee in question should have weighed, occasion- 
ing a loss of four thousand weight to the owner. 
Testimony was produced, which shewed only four 
hundred pounds to have been actually taken by five 
delinquents, though suspicion reached much fur- 
ther. No decision was had on the facts, but an 
intimation was given by the court, that no opinion 
could be grounded on mere suspicion ; and a de- 
cree could only extend to the quantity actually 
proved, either by positive testimbny or circum- 
stances, to have been taken. 

The court, on a compromise between the par- 
ties, ruled, on application for its opinion. 
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1. That although an embezzlement of part of Crammer, 
the goods lost, be fixed.on some of the crew, who ^„* * 

must pay separately to the amount proved, yet they ^^^e^^^a^*' 
or the surplus of wages, if forfeited, or in the hands 



of the owner, remain further answerable, in a ge- Although 

neral contribution, for the balance.* cmbczzic- 

2. That the whole must contribute, according ^^"andS 
to their respective wares, the captain and officers ^y» *^'»« ©^ 

rxi. I.- • 1 J J the crew, yet 

OI the ship mcluded. all are to con- 

3. Nor is any one to be excused from this ge- residue.*^ *^* 
neral contribution, though absent from the ship, and ^^^?J?^. 
not in a situation to be capable of assisting in the this contribu. 
plunder. This point occurred in the case of one of 

the seamen, entitled to his wages, who was confined SaUor abKnt, 
in prison, during the period when the transaction 
happened. — The innocence of an individual is not 
the question; it turns on the joint obligation of all, 
to make retribution; it is part of the conditions, 
upon which they engage in their occupation. 



* It has been held, and in some extensive embezzlements^ I 
have so decided, that the actual perpetrator forfeits all right to 
ivages. In most instances, a contribution to the amount, would 
absorb all the claim to wages. But in petty plunder of escu- 
lents, liquor, &c. I have not deemed it right to inflict so rigo- 
rous a forfeiture ; yet I confess the point of toleration, or pu- 
nishment, is difficult to ascertain. If the wages of those who 
actually commit an embezzlement be forfeited, they should be 
considered, in the hands of the owner, as part payment towards 
the contribution of the innocent members of the crew, where 
farther embezzlement than that fixed on individuals, has been 
committed. On this consideration, the opinion was given, 
according to the fact, respecting a further contribution by the 
guilty mariners. 
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Atkyns, mate, 

versus 
Burrows, master of the brig Huntress 



.} 



1804. THE dispute, between the master and the 

^■^^^^^^^^^ mate, in this cause, was concerning the maters 

for what wagcs. Proccss, or a citation was issued against 

may^be^di^***^ the mastcr and owner. There were accounts of 

placed by the monics and articles of traffic and dealing: between 

master. 

Accounts for the captaiu and mate, but they were not considered 
baling be- withiu the jurisdiction of the admiralty, except so 
tween master f^ ^s thcv wcrc conncctcd with the claim for 

and mate, not •' 

subjects of wages. 

risd^ctTom ^" The master had, a short time before the arrival 

of the vessel at Philadelphia, the last port of de- 
livery, turned the mate before the mast. 

The mate insisted on his wages, agreeably to 
contract. He went on shore at Philadelphia, where 
the voyage ended, against the captain's orders, to 
take advice. He returned in a few hours (far un- 
der forty-eight) and tendered himself ready to as- 
sist in unlading the cargo, as mate. The captain 
refused to reinstate him in the capacity of mate, 
and he would not labour as a mariner, in delivering 
the cargo. 

The forfeiture of wages was insisted on — 
First; Because the captain had displaced the 
mate at sea, for causes of which he was competent 
to judge, and having legal authority so to do. 
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Second. The mate had gone on shore without Atkyns, 
the captain's orders and against his directions — Burrows. 
He had not assisted to unlade the cargo ; and had left K^^^y^\J 
the ship before she was unladen, thereby incurring 
a forfeitiare of all his wages, as he was absent with- 
out leave, and did not return on board, within forty- 
eight hours, as the act of congress directs. 

On the first point. The causes assfgned for 
displacing were — 

First. The mate haying been found asleep dur- 
ing his watch — ^the proof was^ that the mate, who 
was lame in one of his feet, was found during the 
watch, lying fon a few minutes on a hencoop. One 
witness said he was asleep ; the other could not be 
positive, and spoke doubtfully. 

Second. The mate had disobeyed the orders of 
the captain at sea, in neglecting to have the jib 
hauled down, on the approach of a squall, whereby 
the jib was split. The proof on this point was not 
satisfactory ; it appeared that the mate had at first 
ordered the jib down — afterwards he conceived 
there would be no necessity for it — but on the squall 
encreasing he repeated, top late, the orders to haul 
it down : all this happened in the course of a few 
minutes. 

The captain %vas offered as a witness, to prove Masteroffer- 

•■■ , • , ■*■ ed as a wit- 

these and other facts, which the mate denied. The ncss, and re- 

judge refused to permit the captain to be sworn; The master is 

alleging it to have been his practice not to admit ^^^^^1^ ^® 

such testimony. In this case there appeared much ^^^ damages 

.... I 1 ,1 accruing from 

personal animosity ; and the contest seemed to lay the illegal 

entirely between the master and mate. The mas- ^^^new, and 

ter is answerable to the owners for damages accru- ^^so for extra- 

ing to them by his improper and illegal discharge given. ^^*^^* 
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Atkyns of mariners, as well as for extravagant wages given 

Btirrows. ^o, or injurious contracts made with them. This, 

y,,^^y^\J he said, was among the reasons inducing him to 

refuse permitting the master to be examined as a 

Mate may withcss, in such controvcrsics. The mate is per- 

S^the adi^^ mitted to sue in the admiraly, as a mariner. All 

Aii^^^"*^ general rules in cases of mariners apply to him. 

rating on ma- Ou the scvcral poiuts, the judge declared his opi- 

to"h[m*^^ ^ nion, and determined as follows. 

Court. When I first came into this court, I 
found it taken for granted, that the captain had a 
lee:al riffht to displace the mate for just^cause. I 

Master may , ° ° , . , , 

displace the havc sccn repeated mstances, where the exercise 
j^atawfur* of this power was necessary for the safety of the 
cause; but this ghip; and I have examined into many cases, where- 

cause may be ^ * , •^ ' ^ ^ 

enquired into, in it had bccu cxccuted from arbitrary, capricious, 
and improper motives. It is established by the 
maritime laws, and so it ought to be, that the cap- 
tain must be supreme in the ship. His lawful or- 
ders must be obeyed. But when a contract is in 
question, the law, by its proper courts, will see that 
it is not vacated, for any other than legal, reasonable 
and necessary causes. The courts will control and 
. examine the powers and conduct of the master. 
He is authorized to give all commands for the na- 
vigating, government and sstfety of the ship ; but he 
lias no authority to nullify a contract at his will, or 
for light and trifling causes. A contract is a solemn 
engagement, not to be vacated without the consent of 
all parties, or on considerations, on which the law 
must decide through the tribunals established to 
make such decisions. 

The mate is a respectable oflicer in the ship, 
and generally chosen with the consent of the own- 
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crs; he is under the orders of the master, m his Atkyns 

ordinary duty ; but his contract is not subject to Bum)w«. 

arbitrary control. He may forfeit his right to com- K„^'^>r\J 

mand and wages, by fraudulent, unfaithful, and iU ^^^'^^ 

legal practices ; by gross and repeated negligence, reBponsibi- 

or flagrant, wilful and unjustifiable disobedience; circumstan- 

by incapacity, brought on him by his own fault, to wify thl; 

perform his duty, or palpable want of skill in his removal of a 
profession. These are very different from the 
charges alleged, but not satisfactorily proved, in 
this cause. I do not therefiore think that the cap- 
tain was justifiable in displacing the mate for the 

causes assigned. The safety of the ship often de- Rcspectabi- 

pends on this officer, who is sometimes more trust. *"y °^,^*^« ^' 

* ' tion of mate, 

worthy and capable than the master ; and commonly who is often 

placed by the owners to encrease the security of woiJuiy^thln 

their property* In case of the absence, incapacitv *^^"J**^«^*. 

r r J ^ 7 r J and always is 

or death of the captain, the command and responsi- an additional 

bility devolve on the mate.* The causes of re- Ae merchant. 



* In a late case, in the district court, (January, 1807,) 
a question was made as to the responsibility of a matey who, 
by the death of the captain, became master^ by succeeding 
to that birth on a voyage. One under these circumstances, was 
offered as a witness, on the part of the owner, in a suit, by a 
mariner, against the ship and owner. It was said he was not 
answerable to the seaman for any wages ; a liability for which, 
only attached by contract made with the late master ; he was, 
therefore, disinterested in any event. On the other side it was 
contended, that by operation of law, the liability grew out of 
service^ and not positive contract. If it did not reach farther 
than to the late master's death, it was operative for all wages 
accrued since that event. 

Court. X will not determine this point, so as to preclude 
further investigation, if it shall arise in a question directly, I 
will not refuse to admit the witness, if it is pressed. But there 
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Atkyng iHoval should, OH all these considerations, be evi- 
Bu^ws. dent, strong and legaUy important. 

The second point depends on the first — ^the 



Mate not be- u^atc tendered himself ready to perform his duty as 

mg lawfully « . . 

displaced, and mate, but the master refused to receive him in that 
his^proper ° Capacity : he was not bound to act in any other sta- 

hav^'i^en re- ^^^^' ^^ ^"^ ^^^^ accrucd to the owucrs hereby, 
ceived. the mastcr, and not the mate, is responsible. If a 

If a loss aC' 

crues when common mariner even rebels, disobeys and refuses 
untJwfitiy^ to do his duty, but repents in time and offers 
displaced, the amends, and a return to, and faithful discharge of 

master must ^^ 

answer. - his duty, the master is bound to receive him. If 
the master will not so receive and reinstate him, 
but discharges him, the maritime laws declare that 
he may follow the ship, and recover his wages for 
the whole voyage. 

I do not think it necessary to determine the 
point made in this cause, " Whether the mate is, 
or is not, bound when the voyage is ended, to assist 
in unlading the cargo?" The mate seems pecu- 
liarly charged with this duty (however it may be 



is other testimony, perhaps sufficient. I incline strongly to the 
opinion of the counsel for the owner. The necessary, but 
casual successor to the late master, is only accountable for his 
own transactions. Bills of loading signed by his predecessor, do 
not bind him, though he may be responsible for the goods, if 
on board, in their condition at the time he succeeds to the com- 
mand. He must sue in the admiralty as mate; and his wages, 
as such only, are recoverable here.* His claim for services, as 
temfiorary mastery either demanded as additional Wages, or as a 
quantum meruit ^ must be agitated elsewhere. ^ 

Other testimony was pix)duced, a compromise took place, 
and the point subsided. 

a 2 Rob. Adm. Cases^ vol. ii^ p. 196, Philadelphia edition. 
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with the mariners) and he offered to perform the Atkyns 

service. I have on many occasions, given my opi- Bm^s. 

nibn on the subject of the duty of mariners, under O^v^k* 

similar circumstances with the mate. On the Wages de^. 

whole, I think wages must be paid agreeably to *^"^ 
the contract in the shipping articles. 



K k 
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George Mitchell 

versus 
The ^hip Orozimbo 



imbo. J 



1806. 

^'^'^^^"^ THE contract for wages in this case was not 

mate's wages denied, but proof was adduced to shew that the com- 
olTm fc^'^s plainant was incompetent, and did not understand 
not a perfect perfectly the duty of a mariner. — Yet it appeared^ 
that he had fulfilled all the duties commonly re- 
quired from a second officer, about two weeks ex- 
cepted, when he was sick. At the end of this 
period the master intermitted his office of second 
mate, and turned him before the mast. It appear- 
ed from circumstances, that the captain was person- 
ally acquainted with the complainant before the con- 
tract. It was in proof that he was a midshipman in 
the service of the United States, on furlough, and 
had acted in that capacity during several cruizes. 

Court. — The true ground of all such enquiries 
is, whether or not, there has been fraud and impo- 
sition practised ? If this fact is made out, the con- 
tract is not binding on the party deceived. This is 
a principle in both the common and maritime laws. 
If one ships as an officer, or mariner^ and either 
expressly or impliedly, professes himself a mariner 
capable of thoroughly executing the contract, and 
it turns out otherwise, this court is in the constant 
habit of denying wages on the claim entirely ; or al- 
lowing a quantum meruit^ according to circum- 
stances. The proof of such false professions must 
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be made out, and the fraudulent conduct designated, MitcheQ 
in some satisfactory way. In the case before me it thcship 
is my belief, that the master was acquainted with o«>zimbo. 
the capacity of the complainant, as to seamanship ; ^-^^^^^^ 
and that no fraud was practised. He made the en- 
gagement under a knowledge of the true state of 
the complainant's nautical abilities, or deficiencies. 
I am neither desirous, or accustomed to decide on 
Other than such as appear to me legal principles. 
Where these justify me, I will take every fit occa- ^^*f^ 
sion to encourage our midshipmen (having leave of ^o^^^d be cn- 
the executive so to do) to enter into the merchant enter into the 
service, as a laudable mode of perfecting themselves ^^^*"^'' 
in seamanship, instead of dissipating and wasting 
their time. I have always considered our- navy a 
great school, among its other benefits, for teaching 
young men of education and respectable connexions, 
nautical knowledge. Although they may not be 
perfectiy competent in all the drudgery and details 
of seamanship, they may, and very many do, ac- 
quire a sufficient knowledge to qualify them for 
commands in merchant ships. Other qualifications 
than those of mere seamanship, are required in those 
who act as officers in ships. I have had too frequent 
opportunities of perceiving, that many of those who 
are capable before the mast, are miserably incom- 
petent on the quarter deck. Qualities, not common- 
ly discovered by mere seamen, are here indispensa- 
bly called forth. However desirable it may be, that 
an officer shall have gone through every grade of 
the occupation to which he is devoted, it often hap- 
pens that those who have not practically or manu» 
ally acquired their knowledge of all the duties of 
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Wages allow- 
ed while he 
acted as se- 
cond mate ; 
and after- 
wards as an 
ordinary sea- 
man. 



mariners, are among the most intelligeM and tru^- 
worthy masters and ofl|cers of ships. 

How far Uiese general remarks apply to the €om<^ 
plainant, I will not undertake to decide. This 
seems to have b^en his first essay in a merchant ves^ 
sel, and the master was willing to join in the expe« 
riment* After a trial for four months it aj^)ears 
that the Captain thought himself justifiable in dis* 
placing his second mate ; and occasioi%aIly putting 
the carpenter in his birth. No testimony is offi^^ed 
to shew th^ impro{H*iety of this conduct. It appears 
that the complainant, thereafter, performed the duty 
of an ordinary seaman. I therefore decree, that he 
be paid according to contract, for four m<mthsy the 
time he served as second mate ; and thereafter as 
an ordinary seaman, for the residue of the voyage* 
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S wifif Hastings, et al. mannerst 1 

versus V 

Tlie ship I&ppy Return. j 



COUMT, 

AS to mariners shipped " for the vojrage/* 1799. 
unless ^cially obliged by the articles, as they are yf^'T^"^ 
in many ports of the United States, and elsewhere, riners are 
it b questionable whether or not they are bound to th^ vt^^ 
imlade the ship, after the voyage is ended. I in- f[^^h**shi'^' 
cline to think they are not so bound : the voyage is 
ended when the vessel has arrived at her last port 
of delivery, and is there safely moored* Should it be 
deemed an additional duty to their common mari. 
time employment to unlade the cargo, they are only 
answerable in damages for neglect or refusal. The 
contract for the voyage cannot be so amplified and 
prolonged, as to subject mariners to forfeitures, af- 
ter the voyage is completed, though the lading or 
ballast be not discharged. Laws so highly penal, 
must be construed strictly. In 1 Strange, 405, it 
will be seen that the general doctrine is, that " no 
wages are payable while the ship is lading or un- 
lading." I presume, at the port of outfit and re- 
turn, as well as under the circumstances developed 
in this case. 

By the laws of fFtsbutfy art. 5, " the mariners cuindage, or 
shall have three deniers a last, for loading, and three ^*''"^^' 8"P- 
for unloading; which is to be reckoned only as their labour, and 

cxtr& 3.1]f)iiir« 

wages for guindage or hoisting.^^ These duties " are ance therefor. 
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py Return. 
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loading, dis- ' 
tinct. 
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lade and re- 
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port on the 
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End of the 
voyage, and 
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the cargo se- 
parate sub- 
jects. 



never fixed on account of the deamess of provisions, 
and the value of money, which changes and en- 
creases daily. The rate of guindage or reguindage?^ 
(hoisting up and down, or loading and unloading) 
" is commonly in France, five sols a last, which is 
two sols six denier s tumois, a tun." 

These authorities, among others, shew that 
there is a distinction in the maritime laws, between 
the wages of navigation^ and those allowed for load- 
ing and unloading; the latter being considered in- 
dependent and distinct services from the former. 

On the voyage, at a foreign port of delivery, 
the seamen are certainly bound, under the penalty 
of forfeiture of wages, &c. to unlade and reload 
the ship. 

Our act of congress for regulating seamen, only 
fixes, and with too little precision, the time when the 
wages are due and payable. It does not specifically 
declare who shall unlade the ship, after the voyage 
is ended: the words are, " and as soon as the voyage 
is ended, and the cai^ or ballast be fully dis- 
charged, at the last port of delivery, every seaman 
or mariner, shall be entitled to the wages which 
shall be then due, according to his contract." By 
this it seems obvious to me, that in the contempla- 
tion of this law, following the principles of the ma- 
ritime laws of other nations, the end of the voyage, 
" and the discharge of the cargo," are separate and 
distinct subjects; though time, after the discharge, 
is given to the merchant and master, to enquire 
into embezzlements and other malfeazances, and to 
collect the freight. The wages of the mariner are 
" due, according to his contract," when the voyage 
is ended, though not payable, until the expirati(Hi 
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of the period allowed for collecting the freight. It Hasting^sctai. 
is Hebitum in presenti; sohendum inJUturo. the ship Hap- 

* Advantage of neglect or refusal to unload has py ^c^ni- 
been seldom attempted to be taken in this port, yf^^^^^ 
with the single and bona Jide intent of compelling due, when the 
the seamen to perform this service. Forfeitures of Inded^^t 
wages for a whole voyage have been called for on aWe^untUtiie 
this account, most frequently when old quarrels at discharge of 

. . 7 • the cargo. 

sea, or recent animosities, or differences about ac- 
counts, have embittered the parties. The law is 
too often, in violation of its principles, spirit and 
system, considered and applied to, as a means to 
gratify the passions. In disputes relative to sea- 
men's wages, the most irksome and unpleasant part 
of my duty, this propensity is too often evinced, by 
one or the other party. In this port, it is the gene- custom in 
ral custom to hire others than the mariners to lade t^^hhe othcw 
and unlade vessels. The merchants find it more ^^^^ ,*^f ^^"^ 

, , to unlade. 

for their mtcrest so to do, than to depend on the 
mariners, who are particularly ungovernable after 
a voyage is ended; and are, when arrived at home, 
impatient under confinement to the drudgery of 
unlading the cargo. The owners, too, wish to avoid 
the trouble, danger and expense of keeping fire, 
and cooking and furnishing provisions * on board 



* Expends for boarding on shore^ in a foreign port par- 
ticularly, hag'been often brought forward. I have always deter- 
mined according to circumstances, finding no direct rule to 
guide me. Cooking dxid firovisions actually furnished on board, 
have always been decisive with me, to deny allowance for board- 
ing on shore. But where these have not been afforded ; or if 
insufficient, irregular, or unsound, I have deemed myself justi- 
fied in allowing charges for boai^ding. In one case, very atro- 
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Hastiiigsctai. flic ship. This poifit IS therefore rendered kiss fatti' 
the ship If aji. pprtant, under the custom prevailing hiere. ' * * 



py Return. ' 



cacms, I wottkl ha^ gone the length of payment equal tcr thut 
dUecttol fyt '^ort aIio9oatt€e^ but an accommodadon took platce. 
Expenses £br boardmg on shore have beea y^ntaciiy agre$id to 
be paid ; at others^ so trifling a sum has been allowed by the mas- 
ter to the mfiriners, that I have been obliged to increase It, to a 
reasonable rate. Where no provisions were provided on boards 
or the means of supporting themselves on shore furnished, I 
have deemed it justifiable in the mariners to leave the ship; 
after tendering themselves ready to do duty, on being furnished 
with money or provisions for tlieir support. 

Controversies often arise on hospital bills, psdd for sick 
sailors sent on shore in foreign ports* I have seldom satisfied 
myself in the decisions I have been obliged to give in such 
cases. The charge for medical or chirurgical advice, i^ com- 
monly mixed in the gross, with the general items, per day or 
week, for boarding and attendance* The sailor must only pay 
for the former. I think, if the merchant cannot specify the 
amount of this charge, he should pay it himself ^ as it is imprac- 
ticable to fix it at discretion, in any just proportion ; and I have 
sometimes erred in attempting it. By the laws of Oleron, a 
ship-boy, or nurse, must attend a sick seaman on shore ; which 
would be more expensive than the controverted charges. When 
one of a crew is seized with an infectious disease, he should be 
removed from the rest, and sent on shore, at the ship's expense, 
for the safety of the whole, and the advantage of the owner, who 
must count on extra disbursements, if he will trade to ports or 
places, liable to such casualties. The charge should not be 
thrown on the sailor, and niceties insisted on, to shew that it was 
incurred at his request. It ought to be borne, from motives 
both of humanity and justice. So should it be, when proper 
care cannot be taken of sick seamen on board, and particularly 
when most, if not all, of the crew are infected. It is often en- 
deavoured to be she^vn that a sick seaman made his election to go 
on. shore, and therefore he should pay the expense: but this is 
not correct. The law of Oieron expressly directs, that a sick 
seaman, (one really ill) sMl befiut on shorcy and a ship-boy or 
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nurse emplofed to attend him, at the expense of the ship. The Hastmgtetil. 
interests of commerce require liberality on this subject; yet I ^'w* 
have, frequently, and most painfully, witnessed a contrary dia» pj lutim?* 
position. Laws cannot be made to reach eyery point. Although 
in ordinary cases, having a medicine chest on board, may be a 
compliance with the act of congress, exceptions should be mad^ 
where dangettxis diseasM miiuIm^ mni Ufmf^ exirtadinarjr 
remei&w and si^peiist. 
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Wilson, matey 

versus 
The brig Belvidere. 



} 



i»«. ^x a foreign port of delivery and re4oading^ 

^^^^Tf where mariners itre bound to deliver and rdoad; a 
vrine lost in cask of wine having been brought along side, and 
bowS^by a slung, in a lighter, by men not of the crew, was 
SlrS*to"^ hoisted on board by part of the crew, and the mate, 
tbe mate. who Occasionally assisted at the tackle fell, when the 
labour was hard. On its arrival at the point c^ pas- 
sage over the waist of the ship, which was h^h, the 
cask suddenly turned athwart shipSy slipped out of 
the slings, was stoven, and the wine lost. The 
wages due the seamen were paid to them without 
deduction, and the value of the wine was charged 
solely against the mate. It was alleged that it was 
the mate's peculiar duty to bear off the cask from the 
side, while hoisting; which had he performed, the 
accident would not have happened. Several casks, 
slung in the same way, had been hoisted in, and no 
casual^ occurred. Many masters of ships were 
Duty of the examined-— It was the general opinion, as to the 
ship. duty of the mate, that the bearing tiie cask off the 

side was not particularly incumbent on him, thou^ 
it was often done by a mate, where the hands at the 
fall were no more than competent to tl^t service. He 
might order a hand to this duty ; but where skidsy or 
other fixtures, for the purpose, were provided, it was 
not always necessary ; and much depended on sling- 
ing the cask, — the business of the lighter-men. 

Court. When quarrels and personal dfesensiotis 
arise between masters and mates, I have o£teii> had 
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occasion to make enquiries into the appropriate and 
respective duty of both. I have generally found 
great difficulty in ascertaining nice points of alleged 
duties, (many of them made on the spur) on which 
my decision must depend. In the present case, proof 
pf two things is required: — 1st* That the mate was 
bound to bear gS the cask in question. 2d. That if 
it had been so borne off, it was so well slung, that 
no accident would have occurred. 

It appears to me that the mate was not obliged, 
manually either to work at the fall, or bear off the 
cask from the side; though both are sometimes 
done by wates, from motives very commendable. 

The second requisite, to wit, the slinging the 
cask, is not in proof, and would in its consequences 
be merely conjectural. If it was ill sluixg, the lighter 
men were solely, responsible^ for the whole loss. Se* 
Tcral casks slung in like ni^anner, and none of them 
rbome off the side, had arrived safe into the hpld^ 

It therefore depends upon th<e general principle^ 
and this case is only of consequence, as that applies. 
If the mate has been guilty of gross negligence^ in 
iniypoipt peculiarly his duty, he alone is responsible. 
And so it is with the master or any officer, or sea- 
man. It does not appear, in this case, that the ma^ 
was grossly negligent. On the contrary, he had rea- 
^son tp presume, while engaged at the tackle fall, 
that this cask was well slung, and would arrive at 
its birth as others had done. Lighter men to whom 
is committed the charge of transporting goods frorti 
tile shore, and slinging them in the lighter, are res- 
ponsible for this part of the business. So ifsteva- 
dores are employed, they are responsible for the 
stowage of a ship. The mate must attend to the 
taking, in, and delivery of the cargo. He must take 
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an account of it, according to established custom. 
He must exercise a general superintendance tinder 
the master, over the whole business; and if «iy ^- 
cial directions are given, he must obey them: where 
none are given, he must use common care and din* 
cretion, according to the best of hb judgment ; but 
he is not solely answerable for casualties* Hasten 
often attempt to fix the sole responsibiUQr on 7nates$ 
to screen themselves, who, of all others, should Gon^ 
stantty exercise the most care, and marked attention. 

If their engagements, in other duties, or their 
avocations, throw on the mates the exeGiitive dutied* 
they being, (though approved by the owners) se* 
lected by the masters, and their deputies^ the mas» 
ters must share responsibilities when casualties oc^ 
cur. So must the seamen generatty :-^l say grnii^ 
rally ^ because if goods are lost by bad ropes, of 
other defects of tackle, or furniture, against which 
they remoMtratej they arc acquitted* The law 
emancipates the watchful, when they warn against 
impending misfortune,-^but it mulcts in Contribu^ 
tion the negligent and incautious. 

The mate in the case before me, must bear his 
contribution, With all the rest of the ship's equipage, 
the master included, in proportion to their monthfy 
wages. If the master has improvidently, or with de- 
sign, paid off the seamen, it has no operation to aflfect 
the mate. His contribution is not more w less, on that 
score. It is a business resting entirely between tfie 
master, and those with whom he has thought pr(^>er 
to accommodate. This is often used as a means to 
introduce the seamen as witnesses, for purposes re* 
quired by the party who deems their testimony ne^ 
cessary. 

Wages decreed, deducting a contribution* 
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hAWS OF OLEROR 



by Eleanor^ duchci^s- of Gtiwymr, t)i6 ntotbear^of i^'cAsrcC I^ cdB 
England, Returning from the Holy Land, and familiar with 
the maritime regulations of the jirchifielago^ she enacted these 
laws at Oleron in Gtdenne^ and they derive their title from the 
place of their publication. The lapguage in which this collec- 
tion of laws was originally clothed is th&t of Gaacony, and their 
first object appears to have been the commercial operations of 
that part of France only*. • 

By Richard I, of England^ who inherited the dukedom of 
Gtdenne from his ipother, this code was improved, and intro^ 
duced into England, , Some additions were made to it by king 
John^ it was promulgated anew in the 50th year of Henry III, 
and received its ultimate confirmation in the 12th of Ed" 
ward III * 

t 

England and France contend for the honour of having origi- 
nated this system of laws: biit. we only notice this circumstance . 
to introduce the observation, that it affords the strongest testi- 
mony of the value of the collection^ and of the high respect in 
which it is held by the two greatest nations of the world. In- 
deed it forms the basis of the celebrated ordinances of Lewia 
XIV, of France^ and it is admitted as authority in the courts of 
common law, as well as the admiralty courts of England. 

The translation now published is printed from the *< Sea 
Laws," and the editor has carefully compared it with the copy 
published in French by Cleirac^ in a work entitled " Lea Us. et 
Coutumea de la Mer^* He has not considered himself authorized 
to make any alterations in the text, but wherever a variance be- 
tween the copies has been discovered, he has pointed it out, and 
he has given the words of the French copy, with a particular re- 
ference to the passage from which, in his opinion, they differ. 

a Browxif Civil and Adxn* Itaw, vol. ii| p. 40. 
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The <( notes and illustrations,'* whicti are higbly valuable^ 
will be found by a reference to Cleirac^to have been principally 
abridged from his work, and, indeed, in some instances they are 
extracted rerbatim. While an acknowledgement of the source 
from whence they were derived, would have been honourable 
to the candour of the compiler of. the Sea Laws, these Comr 
ipentaries would have obtained increased authority ^m the re- 
putation and talents of their real author, who is justly estimated 
among the most distinguished jurists of France. 
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ARTICLE I, 



necessaries. 



WHEN several jomt owners make a maii The master 
master of a ship or vessel, and the ship or vessel shiJII^buTlL^ly 
departing from her own port, arrives at Bordeaux^ pledge any 
Houeriy or any other such place, and is there freight- apparel for 
ed to sail for Scotland^ or some other foreign coun- 
try; the master in such case may not sell or dispose 
of that ship or vessel, without a special procuration* 
from the owners: but in case he wants money for 
the victualling,t or other necessary provisions of 
the said vessel, he may for that end, with the ad- 
vice of his mariners, pawn or pledge part of the 
tackle or furniture of a ship. 



obsesfatiok. 



The title of matter is so honourable, and the command of a 
ship of such importance, that great care has been taken by all 
maritime nations^ that none may be employed but honest and ex- 
perienced men. Byan ordinance of the admiralty in ^ranc^, A. D. 
1 584, every master of a ship before he took upon him that trust. 



* In the copy of the Roll d'Oleron, published by Cleirac, in the original 
French, th^ words are, *< firocuratian ou fmcmdewjau ip^al,** 
.t.*\Jh)mk9.4ipenH'' » Cleirac's.copy.— £. 
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THE MASTER CANNOT SELL HIS SHIP. 



Art. I. '^^ to ^ examined whether he Mras fit for it. The Spanish naval 
laws require the same thing : El maestre de la navcy para aerhy 
ha de ser marinero y examinado, CediUa real del Armo 1 576. /m- 
pressa con las de Indias quarto tomo. The ordinances and regu- 
lations of the Hanse Tovmsy do not only demand experience and 
capacity, but honesty and good manners. And none was to be 
admitted into the service of any citizen aboard his ship, without 
a certificate of his qualifications, as to his honesty and capacity. 
See their Book of Ordinances, bbok vi, art. 1. 

The Greeks called the master of a ship llts-tMfi cujus Jidd 
vavis concreditur^ to whdm the government of the ship is en- 
trusted ; but so, that the master cannot sell the ship itself, nor 
any of her tackle or iiimiture, without the order or consent of 
the owners. However, in case of necessity, when he is in a fiir 
country, he may pawn or pledge her tackle for provisions, and 
if that will not do, he may borrow money on the ship's bottom, 
though not without the consent of his ofHcers and seamen. Ac- 
cording to the ordinances of Wishuy^ art. xiii, & xv, and PhUip 
II king of Spain* s ordinances in the year 1563, art. Xii. Those 
of the Hanse Towns forbids a master of a ship, notwithstanding 
he is part owner, not only to sell, but to do any thing, even to 
buy tackle or victuals, without acquainting the other owners of 
it, unless it be hi a strange country, and in a case of necessity, 
Well and lawfully attested, art. iii, iv, v, 8cc. seq. 

By the ordinances and customs of the sea, it appears, that 
formerly it was not thought safe to entrust a master of a ship 
with the vessel and cargo, unless he was a freeman of that city, 
and part-owner of the ship ; and if he was part-owner, when he 
had betrayed or abused his tinist, the other owners might turn 
him out of tlie ship, paying him what his part of her came to 
at the same price he gave for it. See the ordinances of the 
Hanse Towns^ art. xiv. And if he pretended he had sold his 
part to another person for more than it was worth, the other 
owners might have it appraised, and take it to themselves, pay- 
ing him what it was valued at by such appraisement, art. liii. 

The master commonly took care of every thing belonging 
to the ship, from the poop to the mainmast. He was obliged to 
understand the art of piloting and navigation, that he might 
know how to control the pilot, and mind how he steers the ship, 
y si el maestre no fuere piloto es odUgado a vevar un marinere 
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cUestro en la navigacion^ ieP que^ fiueda regir la i^ave a /alia de Art. I. 
pUotOy according to the ordinances of Sfwin, The mate's com- K^y^^ 
mand reached from the stem to the mizenmast, the latter in- 
cluded. It will not be thought improper by the curious to men- 
tion here the several officers of a ship, either men of war, or 
merchantmen, as they were distinguished aboard, a century of 
years ago. 

In royal navies the first officer was the admiral ; then the 
vice-admiral> then the captain-major or chief of a squadron. In 
every man of war, the first officer was the captain, the second 
the pilot, who enjoyed that place in honour of the sciences he 
profest and practised ; next to him was the master, who had the 
charge of the tackle and furniture, and then the captain, and 
lieutenant of the soldiers. In a merchantman the first officer 
was the master, the second the pilot, the third the mate, the 
fourth the factor, or supercargo ; then his assistant, accomp- 
tants, the surgeons, the steward, four corporals, the cook, the 
gunner, the cockswain ; the gunner and cockswain used to work 
before the mast, as well as the rest of the ship's crew, but their 
wages were more. There is a great deal of difference between 
the order of precedency on board of a ship now, and what was 
formerly: for the captain and lieutenant of the soldiers would 
think it very hard to give place to the pilot and master of a ship ; 
and the factor, or supercargo, will as difficultly be persuaded to 
own the master of a vessel's superiority, except in what relates 
to the navigating the ship. 

« 

ART, II. 

If a ship or other vessel be in a port, waiting for The master 
weather, and a wind to depart, the master ought thrsWp*s^ 
when that comes, before his departure to consult fo™^*°^i^' 
his company, and say to them, Gentlemen^ What 
think you of this wind? If any of them see that it is 
not settled, and advise him to stay until it is, and 
others, on the contrary, would have him make use 
of it as fair, he ought to follow the advice of the 
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Wilson, 

«r. 

the brig 

Belvidere. 



Masters pecu- 
liarly bound to 
care and at- 
tention. 



They must 
share respon- 
sibility. 



If the tackle 
is bad, apd 
sailors remon> 
strate, they 
are acquitted. 



Adjustment 
with some has 
no effect on 
responsibili- 
ties of others. 



an account of H, according to established custom. 
He must exercise a general superintendance tindar 
the master, over the whole business; and if «iy spe- 
cial directions are given, he must obey them : where 
none are given, he must use common care and dis** 
cretion, according to the best of hb judgment ; but 
he is not solely answerable for casualties. Ulasfefi 
often attempt to fix the sole responsibiUQr on mate^f 
to screen themselves, who, of all others, should coiw 
stantly exercise the most care, and marked attention. 

If their engagements, in other duties, or the& 
avocations, throw on the mates the executiye duties 
they being, (though approved by the owners) sc* 
lected by the masters, and their deputies, the tnas» 
ters must share responsibilities when casualties oc^ 
cur. So must the seamen generatty ;^^1 say gen^ 
rally ^ because if goods are lost by bad toptSj of 
other defects of tackle, or furniture, against which 
they remonstratej they are acquitted* The law 
emancipates the watchful, when they warn against 
impending misfortune,-^but it mulcts in eontribu^ 
tion the negligent and incautious. 

The mate in the case before me, must bear hii 
contribution, with all the rest of the ship's equipage, 
the master included, in proportion to their mcmth^ 
wages. If the master has improvidently, or with de- 
sign, paid off the seamen, it has no operation to affect 
the mate. His contribution is not more wless,onthat 
score. It is a business resting entirely between tfrt 
master, and those with whom he has thought propet 
to accommodate. This is c^en used as a means to 
introduce the seamen as witnesses, for purposes rc# 
quired by the party ¥^o deems their testimony ne^ 
cessary. 

Wages decreed, deducting a contribu^ii* 
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i' II .'. I "; ' g, , 

FREIGHT^— SALVAGE. 

^ ^^ » 

Art. IV. have been at, and reward them accordmgly, without 
any regard to the promises made them by the par^ 
ties concerned in the time of their distress* 

This law does not relate to an entire loss, but onty to sal- 
vage, or rather not to the shipwreck, but to the disabling of a 
ship, so that she cannot proceed in her voyage without refitting. 
In which case the merchants may have their goods again, pay- 
ing the freight in proportion to the way the ship made. If the 
merchant has not money to pay the freight, and the master will 
not credit, the latter may take his goods in payment at the mar- 
ket price. Wialniy^ art. 33, the emperor Charles V, ordinance, 
art. 40. 

If the master can in a little time refit his vessel, and render 
her fit to continue her voyage, that is, if he can do it in 3 days 
time at the most, according to the Hanse Town laws ; or if he 
will himself take freight for the merchandize aboard another 
ship bound for the same port to which he was bound, he may do 
it ; and if the accident did not happen to him by any fault of 
his, the freight shall be paid him, JLege Rhodwr, numb. 42, ««- 
cundo 1st ultimo tomo juris Gr^cO'Romam injine. Wisbuy^ art. 
1 6. 37. 55. King Philifi II, of Sfiain's ordinance, under the head 
oi Averagesy art. 30. 

As for the charges of salvage, there are very great allow- 
ances made to the salvors, Uge Rhodior secundo tomo juris Gr£C0' 
Romania num. 45 8c 47. Hermenoiiolus in Promfituario Juris^ 
lib. 2, tit* 6. By this law there was adjudged to the divers and 
salvors, the half, the third or the tenth of the things saved, and 
that according to the depth of the water out of which they were 
fished, fifteen, eight or one fiithom ; as also a tenth part for sal- 
vage on the coast, and the fifUi to him that saving himself, car^ 
lies and saves something with him. The promises that art 
extorted in danger on this account, ought always to be regu- 
lated according to justice, with reason and proportion, without 
keeping to the expressions of such promises ; for this there are 
several laws in France^ and an instsmce of it is thus recorded. 
A gentleman named La Motbt^ embarked at St, Machaire with 
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two horses in a boat, going for Bordeaux; as they were in their Art. IV. 
passage, one of the horses grew furious, and leaped overboard. Vm^V^^ 
La Mothe held him by the bridle ; the horse splashed the 
Water up in his face, and the gentleman pulling his handker- 
chief out of his pocket to wipe it off, at the same time pulled 
out a purse that had thirty pistoles in it, which fell into the 
water. The boatmen came, and La Mothe desired them to 
take notice of the place, by observing the trees and buildings 
that were near it, and when the tide was out, to seek after the 
purse; promising if they found it, to give them a pistole for 
their pains. The boatmen exctised themselves ; nevertheless^ 
when they had put La Mothe and his horses ashore, they went 
to look for the pistoles when it was low water, and one of them 
found them where they were dropt. His companions de- 
manded their share of them, but he who had the good fortune 
to find the purse, would not let them have any of the gold, and 
there was a law-suit about dividing it, before the judge of St. 
Machaire, Monsieur La Mothe hearing of it, came thither and 
put in his claim to the purse and pistoles ; but the judge gave 
it against him. He' then appealed to the seneschal of Gtdenne*» 
court, but with no better success ; at last he appealed to the 
parliament of Bordeaux^ and that court decreed, he should have 
his pistoles, but should pay 60 livres to the boatmen for their 
pains and trouble. 

ART. V. 

If a vessel departing from one port, la^ten or Manners 
empty, arrives at another, the mariners shall not Je"hi?>*whUe 
leave the ship without the master's consent : if they '^ P?>^> with- 

* out the maS' 

do, and by that means she happens to be lost or ter's consent. 
damnified, they shall be answerable for the damage ; 
but if the vessel be moored, and lying at anchor, 
with a sufficient number of men aboard to keep the 
decks and lading, they may go without the master's 
consent, if they come back in good time; otherwise 
they shall be liable to make satisfaction, if they 
have wherewithal. 
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OBSERVAriONm 

This article relating to seamen^ it will not be unacceptable 
to.the reader to observe what other customs and ordinances we 
have met with concerning them. 

Mariners are obliged to look carefully after every thing that 
relates to^ the preservation of the -ship and goods, Conaolato^ 
chap. 169, WUbuy^ art. 47. For which reason, they ought not 
to go ashore and leave the vessel, without the master or mate's 
permission : if they do, they are bound to answer all the da- 
mages that happen to the ship or merchandize in their^ ab- 
sence, WUbuy^ art. 17. The emperor Charles V's ordinance 
in the year 1552, art. 9 and 10, conformable to the Rhodian law, 
secundo fomo juris Graco-RomarUj num. 20. The regulations of 
the Hanse Towns, art. 40, ordain, That if any seaman goes 
ashore without license, and if in his absence the ship happens 
to be lost for want of hands, the seaman thus absent shall be 
apprehended, and kept a year in prison on bread and water; 
and if any one should be killed or drowned in his absence, 
and that be the cause of it, he shall be corporally punished. 
The same ordinances condemn those mariners that lie. out 
of their ship all night, to pay all the damage that shall 
happen while they are absent. Those of the Hanse Tavmsj 
articles 22 and 23, add imprisonment. Some laws forbid them 
to undress themselves, and the Hanse Towns, art. 32, to lie vdth 
their wives aboard. The reason is, that they may always be 
ready to assist their fellows in the discharge of their duty in 
the preservation of the ship and goods. The obligation of the 
mariner to the master, begins as soon as he is hired and terms 
are agreed ; and ends when the voyage is finished, and they are 
returned. The obligation of the mariner to the merchant is 
from the beginning of his charge, and the mattner is obliged 
to stow and unstow the goods, accoi'ding as the place they are 
in is commodious or not, to keep them from damnifying, and 
promote or hinder the ship's trimming ; and if by their refus- 
ing to do so, the merchandize is damnified or spoilt, they are 
bound to make the damage good, Wisbuy art. 48. Pkilifi II, 
art. 19. By the laws of Wisbuy, they are also bound to unlade 
some goods with the shovel, and some to hand ashqre ; for 
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which they are to have no extraordinary allowance ; but for let- Art. V. 

ting things up or down, they are by the same laws to be allowed 

something extraordinary, that is above their wages. The laws 

are very severe against those seamen that run away from ships 

after they are hired. In men of war, desertion is punished with 

death ; in merchantmen, by the Hanseatic laws, or those of the 

Hanae Towns, they are to be marked in the face with a red hot 

iron, that they may be known, and be infamous as long as they 

live. If the mariner runs away before the voyage, when he 

is taken, he ought to refund half as much as the master was to 

have paid him for the whole voyage. If he hires himself to two 

masters, the first may demand him, and by the Hanaeatic law, 

art. I, hels not bound to pay him any wages. Provision is made 

for such seamen as run away, only because the master has used 

them ill. By the same laws, if any master entices away a 

mariner hired before by another, the last master shall forfeit to 

the first 25 livres, and the mariner, half the wages he was to 

have had of the master that so enticed him. That master who 

knowingly hires a mariner who was hired before, sh^ll pay 

double the wages he was to pay the mariner, and the latter be 

bound to follow and serve the first master. However, a mari* 

ner may demand, and ought to have his discharge, either before 

or during the voyage, for these four reasons : in case he is made 

master or mate of another ship ; if he marries, and then he is 

obliged to refund what he has received; if he made any provision 

in his bargain for quitting the ship ; if the voyage is finished, 

the ship disarmed, unloaded and light, the sails, tackle and fur* 

niture taken away and secured. See the laws of Wiabuy^ art. 

54 and 63. # 

If the master gives a mariner liis discharge, without any 
lawful cause, and for his pleasure only ; in case he does it before 
the voyage, and while the ship is in port, he ought to pay half 
as much as he was to give him for the whole voyage ; but if he 
discharges him after the ship is sailed, he ought to pay him all 
his wages. Wisbuy^ art. 1 1 1. 

By the Hanaeatic law, the master is to pay a third of the wages 
only, and not to bring it to his owners' account. He is obliged 
also to pay him not only all his wages, if he discharges him in 
his voyage, but to defray the charges of his return. If after a 
bargain is made between the master and mariner^ if the voyage 

b 
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An. VI. 



happens to be hindered by war or pirates, or any other lawful 
account, the mariner, according to king PhUifi^a laws, art. 9, 
shall have a quarter part of the wages that were promised him 
for the voyage ; and the roaster by a French law shall have half 
the freight. A master may turn off a mariner if he finds he 
is ignorant in maritime aiFairs, and incapable to perform the 
voyage, particularly a pilot, to whom in such cases he is not 
bound to pay any wages, and at his return may have him pu- 
nished for his rashness, according to king PhiUfi^a and the Urn- 
aeatic laws. If it happens that the master finds out the pilot or 
mariner's ignorance when he cannot ctischarge them, they shall 
be obliged at their return to refund all the money he had ad- 
vanced to them, and pay the master besides half what he had 
promised them: but if the pilot declares first he is dubious, and 
cannot -depend on his knowledge, that he is out of the way, and 
does not very well understand his business ; if it is when he is 
outward bound, he shall be paid half what was promised him ; 
if homeward bound, all. If the master finds that any officer or 
seaman aboard his ship has any infectious distemper that is 
dangerous, he may put him ashore at the first place he comes 
to, without paying him any thing ; but then he must prove it 
by two or three witnesses. He may also turn away any thiev- 
ing mariner, or any quarrelsome or factious fellow ; but as to 
the latter, he should have a little patience, to, see if he can be 
brought to reason. Vide the Hanseaticsy art. 29, and the laws 
of Wiebuy^ art. 25. 



ART. vr. 



Mariners who 
become intox- 
icated and in- 
jure one ano- 
ther are to be 
cured at their 
own expense, 
and may be 
turned on 
shore. 



If any of the mariners hired by the master of 
any vessel, go out of the ship without his leave, 
and get themselves drunk, and thereby there hap- 
pens contempt to their master, debates, or fighting 
and quarrelling among themselves, whereby some 
happen to be wounded : in this case the master shall 
not be obliged to get them cured, or in any thing 
to provide for them, but may turn them and their 
accomplices out of the ship; and if they make 
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Words of it, they are bound to pay the master be* Art. vi. 
sides : but if by the master's orders and commands ^«-^*v*v«/ 
any of the ship's company be in the service of the ed in thc^wr- 
ship, and thereby happen to be wounded or other- ^^ ^^^^^ 
wise hurt, in that, case they shall be cured and pro- ™««t be pro- 
vided for at the costs and charges of the said ship.* cured. 

OBSERFATIOK. 

By the laws of Wiahuy^ art. 18, those mariners that are mu- 
tinous and quarrelsome, are obliged to refund all they have re- 
ceived, and pay besides what the master is forced to give to 
others whom he hires in their places above the wages he was 
to give them. 

The laws of Charles V, art. 23, & seq. ordain certain punish- 
ments, according to the heinousness of the offences and crimes 
committed by seamen. If the mariners are wounded, or any 
wise hurt in serving the master of the ship, they shall be cured, 
taken care of, and indemnified at the charge of the ship, Wisbuy^ 
art. 18. Hamedticsy art. 39. Charles V, art. 27, and 28. PhiUfi 
II, art. 16. If mariners are taken by corsairs in his, and his 
ship's service, the master is bound to redeem them, and besides 
that, to pay them their wages, during their captivity, as much 
as if they had all that time been in his service. This law is in 
the Consulat, chap. 182. If in defending himself, or fighting 
against an enemy or corsairs, a mariner is maimed, or disabled 
to serve on board a ship for the rest of his life, besides the 
charge of his cure, he shall be maintained as long as he lives 
at the cost of the ship and cargo. Vide the Hanseatic law, 
art. 35. An instance of this is told by our author. 

In the year 1621, Giles Esteben^ a citizen and merchant of 
Bordeaux loaded a vessel of 36 tuns with wine iov Calais^ and 
gave the charge of the cargo to one Fiton his servant. The 



• •* //* dohent itre gu^rit ISf pantit sur le wdt de ladite «^." Clcirac, 
15.— £. 
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Art. VII. vessel set sail, and when she was at sea met with a Turkish 
rover. The corsair came up with her, and took her, but did not 
meddle with the vessel or the wine, either because the Alcoran 
forbids the Mahometans to drink or deal in wine, or because he 
held intelligence with the master, of the vessel, who was a 
Scotchman ; for he did him nor any of his crew no manned of 
hurt, but took away. Fiton and sold him in Barbary for a slave. 
He remained there four years and a half in great misery and 
poverty ; at last he was redeemed by alms in the year 1625, and 
paid for his ransom 780 livres. Fiton returning to Bordeatuc^ 
found that his master Esteben was dead; however, he entered 
an action in an inferior court against the widow, for his wages^ 
as well for the time he was detained in slavery, as for that be- 
fore his captivity, as also for the reimbursement of his ransom 
money, his losses and interest. The widow renaoved the suit 
to the higher courts, and from thence it cgme before the parlia- 
ment, who decreed, that t,he widow should pay Fiton 1000 
livres in full for his wages, redemption, expenses, loss. and 
interest. 



ART. VII. 

A mariner If it happens that sickness seizes on any one of 

the voyage to the marincrs, while in the service of the ship, the 
fo/Indir^ master ought to set him ashore, to provide lodging 
left on shore and Candlelight for him, and also to spare him one 
wages for the of the ship-boys, Of hire a woman to attend him, 
voyage. ^^j likewise to afford him such diet as. is usual in 

the ship ; that is to say, so much as he had on ship- 
board in his health, and nothing more, unless it 
please the master to allow it him ; and if he will 
have better diet, the master shall not be bound to 
provide it for him, unless it be at the mariner's own 
cost and charges ; and if the vessel be ready for her 
departure, she ought not to stay for the said sick 
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party* — ^but if he recover, he ought to have his full Art. vn. 
wages, deducting only such charges as the master ^^^^f^ 
has been at for him. And if he dies, his wife or heirs totovc* 
next kin shall have it. *^*"*- 



OBSESVAl'JON, 

The 19th article of the laws of Wiabuy^ the 45th of the 
Hanaeatic law, the 27th of Charles V, and the 16th of Philifi II, 
which he compiled for the Low Countries^ were all founded upon 
this law of OleroHy in what relates to a sick mariner, and agree 
exactly with it, both if he recovers his health, or dies in the 
voyage. The Sfiardards have another custom in the West India 
voyages ; for in ca^e a mariner falls sick, he must substitute 
another in his place, otherwise he loses all his wages for the 
time in which he could not work. By the Hanaeatic law, art. 
45, if a mariner is detained ashore by sickness, the voyage 
ought not to be retarded on his account. By Charles V's ordi- 
'iiances. If the mariner dies as he is outward-bound, his wife and 
heirs shall receive half his pay : if as he is homeward-bound, they 
shall have all, deducting the charge of his funeral, if there has 
been any. In ships of war the custom in some places has been 
more favourable to sailors ; for we find in a treatise written by 
Francis Pyrard de Laval^ entituled, Aduis fiour oiler aux Indies 
Oricntales^ that if a man died the first day of the voyage, his 
heirs were to be paid as much as if he had completed it. 

ART. VIII. 

If a vessel be laden to sail from Bordeaux to 
Caen, or any other place, and it happens that a storm 



* " Kt ^il guerit il doit avoir ton Iqyer tout comptant, en rabattant lee 

frait, ti le maitre lui en a fait, et t'il meurt, sa fimme et ses Jvochains le dSoi - 

vent avoir pour lui. Voyez le tit 6 de I'Ordonnance de 1681. Au turplua let 

nuUadea sont rrug a l*h6pital, ^ trait^s aux dipent du navir tant que dure le 

voyage.— ^Ieirac> 17.— £. 
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Art. VIII. 



When a ves- 
sel is in dis- 
tress at sea, 
the master 
may throw 
part of the 
cargo over- 
boaurd. 



The value 
of the goods 
thrown over- 
board be- 
comes a gene- 
ral average. 



overtakes her at sea, so violent, that she cannot 
escape without casting some of the cargo overboaixi 
for lightening the vessel, and preserving the rest of 
the lading, as well as the vessel itself; then the 
master ought to say, Gentlemen j We must throw 
part of the goods overboard; and, if there are no 
merchants to answer him, or if those that are there 
approve of what he says by their silence, then the 
master may do as he thinks fit ; and if the mer. 
chants are not pleased with his throwing over any 
part of the merchandize, and forbid him, yet the 
master ought not to forbear casting out so many of 
the goods as he shall see to be for the common 
good and safety ; he and the third part of his mari. 
ners making oath on the Holy Evangelists, when 
they arrive at their port of discharge, diat he did it 
only for the preservation of the vjessel, and the rest 
of the lading that remains yet in her. And the 
wines, or other goods, that were cast overboard, 
ought to be valued or prized according to the just 
value of the other goods that arrive in safety. And 
when these shall be sold, the price or value thereof 
ought to be divided livre a livre among the mer- 
chants. The master may compute the damage his 
vessel has sustained, or reckon the freight of the 
goods thrown overboard at his own choice. If the 
master does not make it appear that he and his men 
did the part of able seamen, then neither he nor 
they shall have any thing. The mariners also ought 
to have one tun free,* and another divided by cast 



* « Etpour recounrer le daoifnag^, ies inarimert doineni anoir un ton' 
necM franc,'* Cleirac^ p. 18.— JB. 
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of the dice, according as it shall happen, and the Art. viii. 
merchants in this case may lawfully put the master 
to his oath. 

OBSBBFAtJON, 

Of two evils, to choose the least is the law of nature as well 
a» of nations ; and when a ship b in danger of perishing, the 
lives of the seamen, and the safety of the rest of the cargo make 
the throwing part of it overboard the least evil. But that the 
master's igpaonoice or fear might not hurry him to do any thing 
to the detrimient of the merchant, without good grounds for it, 
he must consult the merchants, passengers, or mariners aboard 
has ship, and, according as the necessity of it appears to them, 
to throw the goods overboard. This he is warranted to do by 
the Rhodian law. Secundo Tomo Juris Graco-Romani^ num* 9, 
and by 20th, 2 1st, & 38th articles of that of fViaduy. The 20th 
and 38th articles provide also. That if the merchants alone are 
against the proposition of throwing the merchandize overboard, 
and the rest, who have their lives and goods also to lose, consent 
to it, the master and third part of the seamen purging them- 
selves as soon as they come ashore by oath, that necessity forced 
them to do it, and that otherwise they could not have been saved, 
may do it, and shall then be justified for what they did. The 
master is not obliged, when he comes to this extremity, to throw 
his own goods overboard first. The custom of the Levant is, 
the traveller or merchant first fiings out something of his own. 
FhiUpr tWe Second's ordinances, under the title of jivaradgea^ re- 
quire. That the ship's utensils should be first thrown overboard, 
such as old cables, firewood, anchors and guns, which weigh 
heavy, and are not of the greatest service ; then the chests be-, 
longing to the ship's crew, as being of the least value. All 
those things which are thrown overboard come into an^verage, 
except those that belong to the sovereign. 

By the 38th article of the laws of Wiabuy^ The clerk of the 
ship ought to register all the goods that are thrown overboard ; 
and if there is no clerk aboard, it is convenient for the mariners 
to make attestation of them at the first port they come to. 
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AVERAGE. 



Art. VIII. By the Rhodian laws, The goods that are damaged by the 

storm come into an average. By the same laws, if the master, 
by overloading his ship, is the occasion of the goods being 
thrown overboard, he shall make good the damage. The laws 
of Wisbuy^ art. 46, except, in this case, those goods which were 
so loaden with the consent of the merchant. If the master has 
let out more freight than he has stowage for, he must not there- 
fore overload his own ship, but by the Consolato is bound to find 
freight for them in another. If the merchants, passengers or 
mariners have any plate or other precious goods in their chests 
or cabinets, they ought to inform the master and clerk of it ; 
otherwise their chests will not be liable to any average for any- 
thing more than what is known to be within them. Persons 
never are reckoned in an average, but all sorts of goods what- 
soever. Victuals belonging to the ship are exempted from the 
laws for throwing goods overboard, and privileged from paying 
contributions in averages. Seamen's wages are not liable to ave- 
rages. By the Hanseatic law, art. 38, these wages ought to be 
paid by three payments, a third part before the ship goes out of 
the port, a third part when she is unladen, and a third part at 
her return. 

By the Rhodian law, the sailors ought to have a ton freight 
free from contributions in averages, when goods are thrown 
overboard. To explain this it will be necessary to observe-^ 
that sailors were used to hire themselves out for a voyage for 
several considerations ; some had a certain sum of money for 
the whole voyage, or so much a month, or so much a day; 
others hired themselves for such a proportion of the freight, or 
a liberty to load so much goods aboard, or let out so much 
freight to others. But the most common way, and the best of 
hiring themselves, was for part in wages, and part in freight, 
either for themselves or to let out. Those seamen who had 
wages only, contributed nothing to the average for goods thrown 
overboard. Those who had goods contributed, unless those 
goods were bought with their wages, and they had only one ton 
exempted. The merchants who hired their freight of them had 
the same privilege by it as themselves. 

Having had occasion to make mention oilrvre a Irvre^ an ex- 
planation of it will not be unacceptable to the reader. The 
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civilians consider every thing as one whole; as for example. Art. IX. 
an inheritance composed of several parts, makes together one V^^V^^ 
whole or mass of inheritance, of whatever importance it may be, 
great or small, as if the whole of his inheritance made one livre, 
one pound, as hereditatia. This pound divided into twelve equal 
parts, is named ounces. The merchants and masters of ships, 
in case of averages for goods thrown overboard, or damnified in 
storms, have the same view ; that is, they consider the ship and 
cargo together as one pound, and the goods lost or damnified a$t 
another; so that he who had a tenth in the pound of the cargo, 
a fifteenth, or any other share, must carry a tenth, a fifteenth, or 
any other share to the pound of the average ; and this propor- 
tion of one pound to another, is what is called by the French 
naval laws, livre a livre^ pound to pound. 

ART. IX. 

If it happen, that by reason of much foul wea- swp in dd*- 
ther the master is like to be constrained to cut his ^** ** **• * 
masts, he ought first to call the merchants, if there 
be any aboard the ship, and such as have goods and 
merchandize in the vessel, and to consult them, say- 
ing, Sirsy it is requisite to cut down the mast to save 
the ship and ladings it being in this case my duty. 
And frequently they also cut their mooring cables. Masts, cabUs, 
leaving behind them their cables and anchors to to be chaiged 
save the ship and her lading; all which things are *s****v«^s^' 
reckoned and computed /ii;r<? by livre ^ as the goods 
are that were cast overboard. And when the ves- 
sel arrives in safety at her port of discharge, the 
merchants ought to pay the master their shares or 
proportions without delay, or sell or pawn the goods 
and employ the money he raises to satisfy by it the 
same, before the said goods be unladen out of the 
said ship: but if he lets them go, and there happens 
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Art. IX. 



Freight to be 
charged on 
the goods 
thrown over 
in time of 
distress. 



AVERAGE. 



controversies and debates touching the ^)remises, 
if the master observes collusion therein, he ought 
not to sufFer, but is to have his complete freight, as 
well for what goods were thrown overboard, as for 
what he brought home.* 



OBSERVATIOJ^. 

No merchant is obliged to pay average for goods thrown 
overboard, unless the master can prove he did it for the safety 
of his own and his men's lives, and the preservation of the ship 
and the rest of her cargo. What loss happens by accidents, 
breaking the masts, or burning the sails, or pirates taking part 
of the goods, shall not come into the common average. By the 
JRhodian laws, every merchant shall bear his own loss, and the 
master shall do the same. See also the 13th article of the laws 
of Wtsbuy, Averages are by that to be psdd for damages done 
ad intra, and not for those ad extra; therefore the master and 
mariners are obliged to purge themselves by oath, how the 
damage came, in the first court of admiralty they come to, and 
that it was done in very great necessity. Indeed if pirates take 
the ship and cargo entire, and both are redeemed for a sum of 
money, the average for that shall be common, and all the con* 
cemed shall pay contiibution. If the merchants and passengers 
aboard the ship desire the master to put into any port out of his 
way for fear of pirates^ and in going out of that port he loses 
anchors or cables, those who desired him to put in there shaH 
pay for them, and the ship ought not to pay any thing toward 
that loss. After a general shipwreck there is no average or 
common contribution, but save who save carij as is vulgarly said 
on this occasion. If any goods that were thrown overboard in 
a storm, to lighten t\^ ship, happen to be recovered, the owner 
of them ought to restore what he had recovered for damages by 
average, to those that paid him, deducting for the loss he may 



* <* Jins doit awnr ton fret, comme si les Umneaux ftutent p^is}^* 
Cldrac 34. 
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CORDAGE OF SHIPS-— INJURIES TO THE CARGO. 

II  ^ i 

be at by his merchandize being damnified. The Rhodian law PArt. X. 
enjoins this. ^^V^^ 

ART. X. 

The master of a ship, when he lets h??^out to Cordage of 
freight to the merchants, ought to shew, thon his on freight "o 
cordage, ropes and slings, with which the goods are ^^^^^^^^^ 
to be hoisted aboard or ashore ; and if they find they goods. 
need mending, he ought to mend them; for if a 
pipe, hogshead or other vessel, should happen by 
default of such cordage or slings to be spoiled or 
lost, the master and mariners ought to make satis* 
faction for the same to the merchants.* So also if injury to the 
the ropes or slings break, the master not shewing Satog. 
them before hand to the merchants, he is obliged to 
make good the damage. But if the merchants say 
the cordage, ropes or slings are good and sufficient, 
and notwithstanding it happens that they break, in 
that case they ought to divide the damage between 
them; that is to say, the merchant to whom such 
goods belong, and the said master with his mari- 
ners. 



*^ The following important passage has been omitted in the translation 
of this article :— ** Et si doit le mattre payer selan qu^il doit prendre du guin- 
dagCi «^ doit le saiaire du guindage Stre mis d recouvrer le dommage, et le 
rest ou surplus doit Stre diparti entr*eux.** Cleirac. p. 26. 

In France the owners of ships receiving freight, are not obliged to pay 
the expenses of loading or unloading, but they form a separate charge 
against the owners of the carg^, Tl^e passage above quoted authorizes a 
deduction from this charge, of the value of any article lost or injured from 
the negligence of the master to furnish proper cordage, 8cc. If this ehar^^ 
is not sufEcient to compensate for the loss, the master and mariners are to 
make vp the difference .-* J?. 
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Art. XI. 



- ) 



INJURIES TO GOODS ON FREIGHT. 



OBSEMVAT'JOy, 

By the 12th article of the laws of Wisbuvy and the 7th of 
king PhUifCsy the master when he lets his ship out to freight, 
is bound to shew her to the merchants or their agents. The 
Consolato requires the same, and that the master should let the 
merchants visit not only the ropes, but all the ship above decks 
and below, that they may see what is wanting, and have it mend- 
ed ; and if it is not mended, and the merchandize is damnified, 
the master shall make good the loss. The 49th article of the 
laws of Wisbuy enjoins the mariners to give the master notice of 
the faults and defects in the cordage ; otherwise they shall be 
responsible for all accidents that may happen i and if after such 
notice given, the master does not take care to have them 
mended, he shall answer the damage out of hb own pocket. 

The Rhodian laws Secundo Tomo Juris (xraco-RomanLf num. 
1 1, wills and ordains, that the merchant who loads a ship, shall 
inform himself exactly of every thing, DiUgenter interrogarc 
debet mercatores gtd firitia in ea Mrvi navigavenmt» The law says 
he should enquire of those that have sailed in her before;' biit 
that is of little use, except as to her sailing, for ships grow daoly 
more and more out of repair, and should be always viewed by 
the person that is going to be concerned in them, without trust- 
ing to the information of others. 

• 

ART. XI. 

Injuries to ^ ^ vesscl being laden at Bordeaux with wines, 

^riT^c ^^ other goods, hoists sail to cany them to some 

voyage by bad other port, and the master does not do his duty as 

sMiDans p. j^^ ought, nor the mariners handle their sails, and it 

happens that ill weather overtakes them at sea ; so 

that the main yard shakes or strikes out the head of 

one of the pipes or hogsheads of wine ; ^ this vessel 

being safely arrived at her port of discharge, if the 

niercHant alleges, that by reason of the main yard 
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INJURIES TO GOODS ON FREIGHT. 



his wine was lost; and the master denies it : In this ^^' ^^• 
case the master and his mariners ought to make 
oath (whether it be four or six of them, such as the 
merchant hath no exception against) that the wine 
perished not by the main yard, nor through any de- 
feult of theirs, as the merchants charge them, they 
ought then to he acquitted thereof; but if they refuse 
to make oath to the effect aforesaid, they shall be 
obliged to make satisfaction for the same, because 
Aey ought to have ordered their sails aright before 
they departed from the port, where they took in 
their lading. 

OBSERVAtJON. 

This article is explained by the 23d of the laws of Wzsbuy, 
-which ordains, that if the cargo is ill stowed, and the ship ill 
trimmed, aiid the mariners do not manage their sails rightly, 
and any damage happens by it to the ship or goods, they shall 
be responsible for the damages as far as they have wherewithal 
to do it with. There were formerly, in several ports of Guyenne 
certain officers called arrameura or stowers, who were master- 
carpenters by profession, and were paid by the merchants, who 
loaded the ship. Their business was to dispose right, and stow 
ck>se)y all goods in casks, bales, boxes,, bundles or otherwise ; 
to balance both sides, to fill up the vacant spaces, and manage 
every thing to the best advantage. It was not but that the 
greatest part of the ship's crew understood this as well as these 
stowers ; but they would not meddle with it, nor undertake it, 
to avoid falling under the merchant's displeasure, or being ac- 
countable for any ill accident that might happen by that means. 
Thpre were also sacquiers, who were very ancient officers, as 
may be seen in the 14th book of the Theodosian codcy Unica de 
Saccariia Portua Romay lib. 14. Their business was to load and 
unload vessels loaden with salt, corn, or fish, to prevent the 
ship's crew defrauding the merchant by .false tale? QV cheating 
hfm of hismerchandize otherwiser. 



XXVI 



LAWS OF OLERON. 



QUARRELS BETWEEN THE MASTER AND THE MARINERS. 



Art. XII. 



ART. XII. 



Quarrels be- 
tween mari- 
ners, and the 
master and 
mariners at 
sea. 



The master 
may correct 
the mariners. 



A master, having hired his mariners, ought to 
keep the peace betwixt them, and to be as their 
judge at sea; so that if there be any of them that 
gives another the lie, whilst they have wine and 
bread on the table, he ought to pay four deniers ; 
and if the master himself give any the lie, he ought 
to pay eight deniers ; and if any of the mariners 
impudently contradict the master, he also ought to 
pay eight deniers; and if the master strike any of 
the mariners, he ought to bear with the first stroke, 
be it with the fist or open hand ; but if the master 
strikes him more than one blow, the mariner may 
defend himself : but if the said mariner doth first 
assault the master, he ought to pay five sols, or lose 
his hand. 



OBSERVAtlON, 



This law restrains the correction of the master to one blow 
with his fist, which the mariner ought to bear, and no more. 
The Consulate^ chap. 1 6, explains how far the mariner is bound 
to suffer his master's assaulting him, in these terms ; " The 
mariner is obliged to obey his master, though he should call 
him in names, and is enraged against him, he ought to keep 
out of his sight, or hide himself in the prow of the ship ; if the 
master follows him, he ought to fly to some other place from 
him ; and if he still follows him, then the mariner may stand 
upon his defence, demanding witnesses how he was pursued 
by the master ; for the master ought not to pass into the pro^ 
after him. 

The 24th article of the laws of Wisbuy punishes the giving 
the lie. The same article is very severe against the mariner 
that strikes the mastet*. The mariner that strikes^ or lifts up 
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Arms agsinst his master, was to lose half his hand in a yery Art. XIIL 
painful way. If the mariner has committed a crime too great V^^V^b^ 
for the master's authority to punish, then the master and his 
officers ought to seize the criminal, put him in irons, and bring 
him to justice at his return. 

ART. XIII. 

If a difference happens between the master of a Quarrels be- 
ship, and one of his mariners, the master ought to ^^^^^r and 
deny him his mess thrice, ere he turn him out of "lariners. 

•^ ^ ' ^ ^ Seaman 

the ship, or discharge him thereof: but if the said tendering 

mariner offer, in tlie presence of the rest of the ma- be receiyedon 

riners, to make the master satisfaction, and the *^°*"*-J 

master be resolved to accept of no satisfaction from 

him, but to put him out of the ship ; in such case 

the said mariner may follow the said vessel to her 

pcMt of discharge, and ought to have as good hire 

or wages, as if he had come in the ship, or as if he 

had made satisfaction for his fault in the sight and 

presehce of the ship^s company ; and if the master 

take not another marinei' into the ship in his stead, 

as able as the other, and the ship or lading happens 

thereby to be, through any misfortune, damnifijed, 

the master shall be obliged to make good the same, 

if he hath wherewithal. 



OBSERVA^tlON, 

To deny him his mess, is, in the original, oter la towdUcy an 
old Gascon phrase, which signifies to deny him the table-cloth 
or victuals for three meals ; by which is understood a day and 
a half. The Wisbuy law, article 25, provides for the master's 
making satisfaction for the damages that may happen through 
the want of the mariner he turns off. And the laws of the 
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VESSELS INJURING EACH OTHER. 



Art. XIV. 



Hanae Tovms^ article 27, require the master not. to give the 
seamen any cause to mutiny; not to provoke, thefn, call them 
names, wrong them) nor keep any thing from . them that is 
theirs ; but to use them well) and pay them honestly what is 
their due. Some French laws ordain, that no mariner should 
be admitted under 1 8 years, nor above 50. The choice of the 
crew is entirely in the master: the reason is, that he ought to 
be himself very well assured of his seamen's ability, and not 
take it upon trust by report of others. 



ART, XIV. 



Vessels injur- 
ing each 
other. 



If a vessel, being moored, lying at anchor, be 
struck or grappled with another vessel under saO, 
that is not very weD steered, whereby the vessel at 
anchor is prejudiced, as also wines, or other mer- 
chandize in each of the said ships damnified. In 
this case the whole damage shall be in common, 
and be equally divided and appraised half by half;* 
and the master and mariners of the Vessel that 
struck or grappled with the other, shall be bound 
to swear on the Holy Evangelists, that they did it 
not willingly or wilfully. The reason why this 
judgment was first given, being, that an old decayed 
vessel might not purposely be put in the way of a 
better, which will the rather be prevented when 
they know that the damage must be divided. 



OBSERVAriOlfm 



This law agrees exactly with the 26, 50, 67, and 70th arti- 
cles of the ordinances of Wiabuy. The dividing the loss in 



* " Xe doTnmage du coup, dpit itre prisB et parti wymtU des deux tiefi,* 
Clcirac, 33.— £. 
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ANCHORAGE OT YBSSBLS IN A HARBOUR. 

halves, is, to prevent any cheat; for an old vessel that's worth Art. XV. 
little or nothing, might else be put in a new one's way: and if ^^y^^ 
she runs against her, more damages be pretended, than the old 
ship might &irly be valued at. 

ART. XV. 

Suppose two or more vessels in a harbour, lUguiationof 
where there is but little water, so that the anchor of vesseU in 
of one of the vessels lie dry ; the master of the other ^^' 
vessel ought, in that case, to say unto him whose 
anchor lies drj^ ; Master, take up your anchor j for 
it is too nigh us, and may do us a prejudice: if nei- 
ther the said master nor his mariners will take up 
the said anchor accordingly, then may that other 
master and his mariners (who might be otherwise 
thereby damnified) take up the said anchor, and let 
it down at a fardier distance from them; and jf the 
others oppose or withstand the taking up of their 
anchor, and there afterwards happens damage there- 
by, they shall be bound to give full satisfaction for 
the same : but if they put out a buoy or anchor- 
mark, and the anchw does any damage, the master 
and mariners to whom it belongs are not bound to 
make it good; if they do not, they are; for all mas- 
ters and mariners ought to fasten such buoys or 
anchor-marks, and such cables to their anchors, as 
may plainly appear and be seen at full sea. 

OBSERVA^IOK, 

The 28th and 51st articles of the ordinances of Whbuyj 
require masters to put out buoys to warn others where their 
anchors He, on pain of making satisfaction for Whatever da- 
mage may happen for want of them: for anchors hid under 

d 
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mariners' freight. 

Art* XVI. water, may do a great deal of imschief at ebb and low water. 
^^^V^^ If aiiy master spies them^ and they lie near him, he may re- 
move them, and prevent any damage coming to his ship. Hat* 
inenofitdua in firomfituario titulo de rebua nauHcis^ Ucet m discri' 
men adductia^ gtd ae aliter exfiUcare non fioaaunt, aiteriua navis 
anchoraa aalutia aua cauaa firacidere. The buoys that are made 
use of, are either empty barrels,, or pieces of the trunk of a 
tree, or any other light wood with baskets that swim on the top 
of the water, and shews where the anchors lie. 

ART, XVI. 

Freight, »i. When a ship arrives with her lading at Bar- 

riners, regu- dccux, ot elscwhere, the master is bound to say to 
^^^' his company, when i^e is ready to load again, 

Gentlemen^ mill you freight your awn share your^ 
^ehe^'i or he aUonved for it in proportion with the 
ihip^s general freight? the mariners are bound to 
ans\^r one or the other. If they take as the freight 
of tb@ ship shall happen, they shall have propor- 
tionably as the ship hath ; and if they will freight 
by themselves, they ought to frei^t so as the ship 
be not impeded or hindered thereby. And if it so 
happen, that they cannot let out their freight, or 
get goods themselves, when he has tendered them 
their shsure or stowage, the master is blameless; 
And if they will there lade a tun of water instead 
of so much wine, they may: and in case there 
should happen at sea, an ejection or a casting of 
goods overboard, the case shall be the same for a 
tun of water, as for a tun of wine, or other goods, 
livre by livre.* If they let out their proportion of 



• '' Parqum les mariniers te puistent tUfendre et t^ aider a la tner?* Cleirac^ 
{^ 36. This is omitted ia the translation of the X Vlth article.— J?. 
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PROVISIONS ALLOWED TO MARINERS* 

freight to tnerchants, what freedom and immunity An. XVil 
the said mariners have, the said merchants shall ^^^^V^^ 
also have. 

OBSERVATION. 

This article has some relation to the 8th, which treats of 
marineiV wages and their freight aboard. The 30th article of 
the laws of Whbuy is founded upon it. By the seamen's immu- 
nity, is meant the privilege of being the last that must throw 
overboard in a storm, and having a tun free from all averages. 
The mariners freight should be first full ; for the master is not 
obliged to stay for them when his cargo is all aboard. The rea- 
sons given by our author, why, in case of throwing overboard, 
the mariners tun of water shall come in equally in the average, 
livre a Irvre^ for a tun of wine, are, a mariner may make what 
use he pleases of his stowage, because he takes it as part of his 
pay : besides, in such case, the water he has aboard, lightens 
the ship as much as if it was wine. And the mariner by throw- 
ing over his water, which by his privilege he may refuse to do, 
not only helps to save the ship and cargo, but to save the latter 
the more entire ; for if any thing the merchant had aboard, of 
more value than wine, stood before his tun of water, it must 
have gone first, and his throwing his water overboard being so 
much for the common interest of the ship and cargo, he is al- 
lowed to come in upon an average, as if it had been a tun of 
wine. How far this law of Oteron prevails in our maritime 
courts now, the civilians must determine ; but by the common 
law of England, a tun of water would never be rated Uvre a 
Svre^ pound by pound, with a tun of wine. 

ART, XVII. 

The mariners of Britany ought to have but one Allowance of 
meal a day from the kitchen, because they have ^Swre? *^ 
beverage going and coming. But those of Nor- 
mandy arc to have two meals a day, because they 
have only water at the ship's allowance; and when 
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Art. xvii. the ship arrives in a wine country, there the master 
shall procure them wine to drink* 

OBSBRVAriON. 

The custom of giving every man a certain allowance is very 
andent, and to prevent jealousies, complaints and disorders, 
that allowance is settled at so much a head, and exactly de- 
livered out to all alike. As to the allowance of wine and meals 
by this article, the 39th of the ordinances of WUbuy agrees with 
it In those voyages where wine is to be had, the master is 
bound to provide it for the mariners, and then they shall have 
but one meal a day. But when they drink water only, they 
shall have two meals. Charles V, and PhUi/i II's laws ordain, 
that the master shall order the mariners to have three certain 
meals a day, and if they would have more meat, they shall only 
have what was last at their meals, unless upon extraordinary 
occasions. By the 5 2d article of the Hanaeatic laws, the master 
of German ships bound for France and Spaing are not to provide 
victuals for their mariners when they are outward bound; but 
when they are homeward bound, if the ship is let out to freight 
and loaden, the masters are obliged to maintain their mariners; 
if they return light or empty, they are not obliged. The For- 
tuguese in their Boat India voyages, maintain both mariners and 
soldiers outward bound, and allow each a pound and a half of 
tdscuit, 3 pints of wine, and 3 pints of water a day, and 31 
pound of salt fish a month, some dry fish, garlic and onions. 
But in. their homeward bound voyages, they have only biscuits 
and water to the Cape of Good Hofie^ and aTTer that they live 
every man on his own provision. 



'Facilia deacenma ad Indoa: 



Sed revocare gradumj veteremgue evadere ad Orbem^ 
Hoc Ofiusj hk Labw eat 

. In cases of necessity, when provisions fall short, those that 
have victuals aboard ought to comnaunicate to those that have 
not, by the Rhodian law. 
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MARINBRS' VAQES. 

I 

Art. XIX. 

ART. XVIII. y^'y^J 

When a vessel is unladen, and the mariners de- ^^ °^ ** 

wag€s oi ma- 

mand their freight, some of diem having neidier rmcrs may be 
bed, chest, nor tnmk aboard, the master may law- the return of 
fully retain part of their wages, till they have *^«**^*p 
brought back the ship to the port from whence 
she came ; unless they give good security to serve 
out the whole voyage. 

OBSERVA^tlON. 

The 3 1st article of the ordinances of Wiabuy z^rte^ exkctly 
ynxh this. The seamen's wages are not regularly due till after 
their work is entirely done, or the time they hired themselves 
for expired; except there are any private agreements to the 
contrary. The 28th article of the Batueatic law ordains, that 
their wages should.be paid at three several payments; one 
third when they, set sail upon a voyage, one third when they 
arrive at their port of discharge, and the other third when the 
ship is returned home. 

ART. XIX. 

If the master hire the mariners in the town to Contracts 
which die vessel belongs, either for so much a day, wT^XolT 
week or month, or for such a share of the freight ; P*^^f the 
and it happens that the ship cannot procure freight 
in those parts where she is arrived, but must sail 
further to obtain it : in such case, those that were 
hired for a share of the freight, ought to follow the 
master, and such as are at wages ought to have their 
wages advanced course by course, that is, in pro- 
portion to the length of the voyage, in what it was 
longer dian they agreed for, because he hired them 
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mariners' wag E&-— mariners going a-shore. 



Art. XX. 



to one certain place. And if they go not so far as 
that place for which the contract was made, yet 
they ought to have the whole promised hire, as if 
they had gone thither ; but they ought likewise to 
bring back the vessel to the place from whence she 
at first departed. 



This article is explained by the 8th and IGth, and what is 
said upon them. The 3 2d of the laws of Wisbuyj the 12th and 
13th of Charles V, and the 24th of the Hanaeatic laws, are to 
the same purpose. By the 9th article of PhiUfi IPs laws, if 
the voyage is broken off by wars, pirates, or 'the command of 
the sovereign, the seamen ought to have a quarter part of the 
wages they agreed to have, if they had completed it. In the 
year 1626, about October, all the English ships that were then 
in the river of Bordeaux^ were stopped by order of monsieur 
dc Luxtmburgh^ governor of Blaye. Several of these ships 
were loaden with wine, and others with other merchandize* 
They were forced to return to Bordeaux^ and unload; after 
which the masters demanded the whole freight of the mer- 
chants who had freighted them, by virtue of the law. Colonics §. 
JVavem conduxit, D. Locati. Inasmuch as it was not their faults 
that they did not make their voyage, and carry the goods to 
their intended port: the freight was then 15 or 16 livres atun: 
the admiralty court adjudged them a quarter part of it ; they 
appealed to the sovereign court, who after two hearings set 
aside their appeal. Which instance of our author, makes 
somewhat against his own remarks. 

ART. XX. 



Mariners go- When a vcssel arrives at Bordeaux, or any other 

w&iTthe^lOT. place^ two of the mariners at a time may go ashore, 

sei b in port, ^j^^ |^g ^^^ thcm onc meal of such victuals as arc 

m the ship, therein cut and provided; as also bread 
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proportionably as much ad they eat at once, but no Art. xx. 

drink : and they ought ver)^ speedily, and m season, V-^^v-Vi/ 

to return to their vessel, that thereby the master may fo" the a)nac. 

not lose his tide ; for if so, and damage come there- Jheii^abMnce 

by, they are bound to make satisfaction ; or if any when unrea- 

of their company be hurt for want of their help, *^^ ^ 
they are to be at such charge for his recovery, as 
one of his fellow mariners, or the master, Mrith those 
of Ms table shall judge convenient. 

oBSEsvjrioy. 

The reason of this law now ceases for Bordeaux^ for which 
place it was originally intended ; for the said river is so full of 
eating-houses and taverns on* both sides, that it is not likely sail- 
ors will carry any of 'their salt provisions ashore, when they can 
get fresh. The reason of it was to keep the seamen in health 
and vigour ; for by encouraging them to go ashore, two at a 
time, when their attendance was not necessary aboard, the mas- 
ter gave them an opportunity to refresh themselves at land, 
which is the best remedy in the world for the scurvy, contract \ 
ed on shipboard by living on salt meats and dry biscuit, and 
being crowded up in a close place for a considerable time : their 
eating fresh provisions^ and breathing the free air at land, makes 
them strong, and the better able to go through their business. It 
w^s not lawful for mariners to be drunk, nor to feast on ship- 
board, unless there was good cause for their feasting, and the 
master allowed it. As we find by the 3 1st art. of the Hanaeatic 
law, and the old law of Rhodes^ Vector in navi fUscem nefrigitOy Isf 
exercitor id ei ne fiemdttitoj — as one of his fellow mariners. In 
the original, it is Son Matelot^which we in English call comrade ; 
for it is the custom at sea to divide the ship's crew into 
couples : every two are comrades, and thi^ the French call Mz- 
telotage. These two companions, or comrades should be loving 
and assisting to one another. Their task is generally the same, 
and they are always posted together.— .Those of his table. The 
manners in S/ianiah ships dress their meat, and pay for it, each 
man for himself; but in the English^ Dutch^ German voA French^ 
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Art. XXI. 



there is always a cook, and the seamen eat all together at the 
same table, six in a mess. There is commonly two tables ; the 
master's, which is served with a table-cloth, and there himself 
and his officers eat ; and the maiiners^ where they have their 
messes. - 



ART. XXI. 



Demurrage. 



If a master freight his ship to a merchant, and 
set him a certain time within which he shall lade 
his vessel, that she may be ready to depart at the 
time appointed, and he lade it not within the time, 
but keep the master and mariners by the space of 
eight days, 6t a fortnight, or more, beyond the time 
agreed on, whereby the master loses the opportu- 
nity of a fair wind to depart; the said merchant in 
this case shall be obliged to make the master satis- 
faction for such delay, the fourth part whereof is to 
go among the mariners, and the other three-fourths 
to the master, because he finds them their pro-- 



visions. 



* 



OBSEMVAriON, 

The S4th article of the ordinances of Wiabuy^ and the 39th 
ef the emperor Charles V, are entirely agreeable to this law. By 
the Hanseatic law and PhiUfi II's, the merchant is obliged to pay 
the whole freight, if he does not load the ship in 15 days after 
the time agreed upon ; and by the Theodosian code de Mnncu-' 
lariisy when a vessel arrives at a port loaden, the merchant to 
whom the cargo belongs, must unload in 10 days; but in our 



* The right of the mariners to a part of the compensation allowed for 
the delay of the ship, could only arise, when they received a part of the 
freight instead of wages.— JE. 
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thneS) on account of holydays and Sundays, the common tiihc Art; XXii. 
for unloading a ship is 15 days: but that should not hinder the 
paying the freight, which ought to be cleared in eight days, 
whether the ship be discharged or not. The master for his 
pay cannot detain the merchandize aboard ; but when they are 
in the boat or lighter, he may stop them until he is satisfied. 

• 

ART. XXII. 

When a merchant freights a vessel at his own Vessel in port 
charge, and sets her to sea, and the said vessel en- pUes. 
ters into an harbour, where she is wind-bound, so 
that she stays till her monies be all spent, the mas- 
ter in that case ought speedily to write home to his 
own country for money ; but ought not to lose his 
voyage on that account; for if so happen, he shall be 
obliged to make good to the merchant all damages 
that shall ensue. But the master may take part of the 
wines or other merchant goods, and dispose thereof 
for his present necessities; and when the said ves- 
sel shall be arrived at her port of discharge, the said ' 
wines that the master hath so disposed of, ought to 
be valued and appraised at the same rate as the 
other wines shall be commonly sold for, and accord- 
ingly be accounted for to the merchant. And the 
master ought to have the freight of such wines, as 
he hath so taken and disposed of, for the use and 
reason aforesaid, 

OBSERVATION. 

The 35th and 39th articles of the laws of Wiebuy are to the 
same, purport as this; but by the 68th article of those laws, if 
the ship happens afterwards to be cast away, the master shall 
pay the merchant for the wines or other goods he sold in a case 

e 



• •• 
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Aft. ZXIV. 



of necessity, without pretending to deduct any thing for tiie 
freight. The Hanaeatic laws forbid any master to borrow any 
money on any other security but the ship's bottom, that if she 
should be lost the debt might be paid ; nor do they allow him 
When he is at home, to borrow any thing on her bottom, or 
otherwise, without acquainting the owners with it. By the 45th 
article of the laws of WUbuy^ the ship is bound to the merchant 
whose goods the master has sold in this manner, to make him 
satisfaction) though she should be herself sold) and have other 
owners. 



PUot £uling 
topeiform 
his duty. 



ART. xxnr. 

If a pilot undertakes the conduct of a vessel^ \xy 
bring her to St. Maloy or any other port, and fail of 
his duty therein, so as the vessel miscarry by rea- 
son of his ignorance in what he undertook, and the 
merchants sustain damage thereby, he shall be 
c^ligedto make full satisfaction £br the same, if he 
hath wherewithal; and if not, lose his head. 



AI^T. XXIV. 



Fimiafament 



And if the master, or any one of his mfariners,. 

pUor^^"*^ or any one of the merchants, cut off his head, they 

shall not be bound to answer for it? but before they 

do it, they must be siu-e he had not wherewkh ta 

make satis&ction. 



OBSSSFAriOIf 

On the two foregoing Articles. 

The original calls these pilots locmen; for when those laws- 
were written, there were officers aboard all ships, called pilots, 
who went the whole voyage, whereas the locmen were like our 
pilots, mariners hired at every river to guide the ship ; foe, 
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r -   n ,ia 

4welling on the place, the locman was supposed to know the Art. XXV. 

shore better than the ship's pilot, who perhaps was never there 

before ; for which reason he commonly required the master to 

have a locman, to avoid rocks, shelves, shoals and sands, which 

he must be well acquainted with by long using the river : that 

•of Roan is very dangerous on thk account, and there are sworn 

|>ilots every two leagues to guide ships up the Seine. They are 

irery necessary allt»ver Brittany. The 44th and 59th articles 

of the ordinances of Wisbuyy oblige the master to take a new 

pilot, if his own and the ship's crew demand one of him. The 

master finds him maintenance, and the merchant pays him, by 

the 60th article of the ordinances of Wiabuy, The loss of the 

pilot's head, if through his ignorance or negligence the ship is 

lost, is taken from the ConsolatOj chap. 250,— ^nd answers to that 

known maxim in the law, Qtd non kabet in ^re, luet in c&r/iorc. 

ART. XXV. 



If a ship or other vessel arriving at any place, vessel 



Tun on 



and making in towards a port or harbour, set out jJ^n'Si^b'*" 
her flag, or give any other sign to have a pilot come the pUot. 
aboard, or a boat to tow her into the harbour, the 
wind or tide being contrary, and a contract be made 
for piloting the said vessel into the said harbour ac- 
cordingly; but by reason of an unreasonable and 
accursed custom, in some places, that the third or 
fourth part of the ships that are lost, shall accrue to 
the lord of the place where such sad casualties hap- 
pen, as also the like proportion to the salvors, and 
only the remainder to the master, merchant and 
mariners : the persons contracting for the pilotage 
of the said vessel, to ingratiate themselves with their 
lords, and to gain to themselves a part of the ship 
and lading, de like faithless and treacherous villains, 
sometimes even willingly, and out of design to ruin 
ship and goods, guide and bring her upon the rocks, 
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SHIPS RUN ON SHORE BY THEIR PILOTS. 

Art. XXVI. and then feigning to aid, help and assist, the nbw 
distressed mariners, are the first in dismembering 
and pulling the ship to pieces ; purloining and car- 
rying away the lading thereof contrary to all reason 
and good conscience : and afterwards that they may 
be the more welcome to their lord, do with all speed 
post to his house with the sad narrative of this un- 
happy disaster; whereupon the said lord, with his 
retinue appearing at the places, takes his share ; the 
salvors theirs ; and what remains the merchant and 
mariners may have. , But seeing this is contrary to 
the law of God, our edict and determination is, that 
notwithstanding any law or custom to the contrary,- 
it is said and ordained, the said lord of that place, 
salvors, and all others that take away any of the 
said goods, shall be accursed and excommunicated, 
and punished as robbers and thieves, as formerly 
hath been declared. But all false and treacherous 
pilots shall be condemned to suffer a most rigorous 
and unmerciful death ; and high gibbets shall be 
erected for them in the same place, or as nigh as 
qonveniently may be, where they so guided and 
brought any ship or vessel to ruin as aforesaid, and 
thereon these accursed pilots are with ignominy and 
much shame to end their days ; which said gibbets 
are to abide and remain to succeeding ages on that 
place, as a visible caution to other ships that shall 
afterwards sail thereby, 

ART. XXVI. 

If the lord of any place be so barbarous, as not 
only to permit such inhuman people, but also to 
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« 

maintain and assist them in such villanies, that he Art. xxvi. 
may have a share in such wrecks, the said lord shall ^^*v*^i^ 
be apprehended, and all his goods confiscated and of those who 
sold, in order to make restitution to such as of ri^ht ®",^?"^^,„ 

' o pilots in run- 

it appertaineth; and himself to be fastened to a post «»"? 8*^»P* <>« 
or stake in the midst of his own mansion house, 
which being fired at the four comers, all shall be 
burnt together, the walls thereof shall be demolish- 
ed, the stones pulled down, and the place converted 
into a market place for the sale only of hogs and 
^Mrine to all posterity. 

OBSBRVATION 

On the two foreg^oing Articles. 

We shall find something very curious in the remarks made 
by the French author on these articles. These two laws, says 
he, were made upon account of that mhuman Droit de Bris sur 
le Miufragea^ the right of lords of coasts to shipwrecks ; by 
which those miserable wretches who were cast away, their very 
persons, and the goods that were saved, were confiscated for the 
prince who was lord of the coast. In the barbarous times men 
used to put this law in practice, especially the Gaulsy who took 
all strangers for their enemies, and not only robbed them of 
their goods, but of their fives, sacrificing them to their false 
gods. From which bloody custom, Hercules brought them off 
according to Diodoinis Siculus, lib. 5, Hist. cap. 2. Pomfiomus 
Meiaj lib. 3, de Situ Orbisy cap. 2, The Romansy though they 
were covetous to excess, and greedy after other men's goods, 
never approved of this cruelty, but condemned and abrogated 
the use of it to the utmost of their power, Toto titulo de Incen- 
dioy nana ^ JVatifragiom Et de MiufragUa libro undecimo Codi- 
cisy leg 1, & leg. 3. But the empire degenerating in its deca- 
dency, when so many barbarous nations poured in upon it out 
of Scythia and Scandinavia^ and tore it to pieces ; this wicked 
Droit de Bris sur le JVauJrages was renewed, particularly on the 
coasts of Gaulj called Idttua Saxomcum^ on account of the fre- 
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Art. XXVI. quent invasions of the Saxons there. Sidonius Apollinaris, lib. 8^ 
epist. 6, & carmine Befitimo, Afte;*wards the Myrman* being by 
chance thrown upon that coast, were immediately dispatched 
by the inhabitants ; and in course of time this pretended right 
insinuated itself, and prevailed not only against enemies and in- 
vaders, but against any persons that were ^ipwrecked. Qttid' 
qtdd evadebat ex Mtufragiia totum aibi Fi9CU8 lege fiatria vindtco' 
bat J fiassosgue Mttifregium ndserabilius Violentia firincifiis efioka' 
bat guam firocella^ as says Hildebertus Turonensis, Archiepisc. 
epist. 32 & 65. At last tfee counts and dukes oiArmoreck^ Bre* 
tagne^ and Gaul^ were obliged by 'civility, and the request of the 
neighbouring people of Bordeaux and Rochelle^ to change this 
barbarous custom of slavery and confiscation, into a tax for all 
such as procured licences from them ; of which licences there 
were three sorts, Brefde Sauvete^ Brefde Condvite^ and Brefde 
Victualle. The first was to save them in case of shipwreck 
from the old forfeitures to the lord, and exempt them from the. 
cruel Droit de Bria. The second was to allow them convoy upon 
reasonable terms. The third was for liberty to buy provisions 
in Bretagne. The dukes of Bretagne established an office and 
officers for giving out these licences, as at Rochelle and other 
places. The Droit de Bris was also practised in Guienne^ Same- 
tongcj Artoia and Poictou^ but much more civilly ajid humanely 
than it was used in Bretagne ; for the lords of the coasts took 
only a third or a quarter part, according to their several cus- 
toms ; the salvors as much ; and the rest was restored to the 
poor wretches that were shipwrecked, and their persons were 
free. This barbarity is abolished in England^ Italy, Germany^ 
Sjiain and France, unless it be practised against the enemies of 
the state, infidels or pirates ; but the Sfianiarda observe this cus- 
tom beyond the line ag^st all but natural Sfianiarda. This 
Droit de Bria, which was not however so cruelly executed in 
Guienne, as in Bretagne, was solemnly abrogated by Henry III, 
king of England and duke of Aqidtain and Grnenne^ His edict 
for this purpose is registered and preserved among the RoUs at 
Bourdeaux, and is as follows ; 
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Art. XXVI. 



Henriem Dei gratia rex Anglia^ dominus Hiberniaj 
dux Normand. Aquitan. &f comes Andegavemis. 

ArchiepiscopiS) episcopis, abbatibus, prioribus, comitibuS) ba- 
ronibus, justitiae praepositis et magistris, et omnibus ballivis et 
fidelibus salutem: Sciatis quod nos pro salute animse nostrae, et 
antecessorum et hxredum nostroruin,et ad malas consuetudines 
abolendas concedimus, et hac nostra carta confirmamus pro no* 
bis et (isredibus nostris in perpetuum, quod quotiescunque con- 
tigerit de cetero aliquam navem periclitari in potestate nostra^ 
sive in costera maris Angliae, sive in costera Pictavix, sive in 
costera insuls Oleronis, sive in costera Vasconiae. £t de navir 
taliter periclitata aliquis homo vivus evaserit, et ad terram vene* 
lit) omnia bona et catalla in navi istse contenta remaneant, et sint 
eorum quorum prius fuerant, et eis non depereant nomine 
EIECTI. £t si de navi taliter periclitata nullo vivo homine 
evadente contingat, qualemcunque bestiam vivam evadere, vel 
in navi ilia vivam inveniri ; tunc bona et catalla ilia per manus 
ballivorum nostrol*um, vel hsredum .nostrorum) vel per manu» 
ballivorum dominorum in quorum terra navis fuerit periclitata 
libenterquatuor probis hominibus custodienda deponantur usque 
ad terminum trium mensium : Ut si illi quorum catalla ilia fue- 
runt intra terminum iUum veneiint, ad exig^nda catalla ilia, et 
probare possint catalla ilia sua esse, eis libenter restituant. Si 
vero infra praedictum terminum nuUus venerit ad exegenda ca» 
talla sua, tunc nostra sint et haeredum nostrorum nomine 
EIECTI, vel alterius qui libertatem habet ejectum babendi. SI 
veru de navi taliter periclitata nullus homo vivus evaserit, nee 
alia bestia sicut prasdictum est, tunc bona et catalla in navi ilia 
contenta nostra sint et haeredum nostrorum nomine EIECTI, 
vel alterius ubi navis fuit periclitata qui Libertatem habet ejec- 
tum habendi: Quod volumus, et firmiter praecipimus pro nobis 
et hsredibus nostris. His testibus, venerabili patre Edvardo 
Karkol, episcopo, Bertrando clerico comiti Lincol. et constabu- 
lario, Petpo de M ulo-lacu, Henrico de Trubleville, tunc Senes- 
caldo Vasconise, Hugo dc Dispencie, Godcfrido Crantonibus, 
Amande Santo-Amando^Gulielmade Crob. Anno 1236. Regni 
Qostri vigesimo. 
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Art. XXVI. As to that part of these laws requiring traiterous pilots to be 

hanged on the shore, in some eminent place, to be a warning to 
all mariners ; Andronicus, emperor of Greece^ who reigned 
about the year 1 1 50, ordered the same or the like punishment 
for such as made spoil of wrecks, as Nicetas reports in the se- 
cond book of his Annals. The lord Verulam in his History of 
Henry VII, writes, that it was heretofore the custom in England 
to leave the dead bodies of pirates on gibbets near the water 
side, for a warning to seafaring men. Morte affecH circa ora» 
maritimasy ut loco signorum nauticorum lit latemarum eaaent^ ^ 
asseclaaa littoribua AngHds abaterrere fioaaent. The hanging such 
as are condemned for crimes committed at sea by the water 
dde, and some of the most criminal in chains, has been prac- 
tised since in this kingdom. Those malicious fishermen, who 
in the night make fires in dangerous places to attract mariners 
thither, to the loss of their ships by making them believe they 
are near ports and inhabited places, deserve the same punish- 
ment. The author whom we have made use of on this occasion 
tells us, that catalloj a word in king Henry'a charter, is originally 
GaacoHy and signifies riches or merchandize. The Picarda in 
their idiom have it cateua, in Sfiamah it is caudal^ and in EngUah 
c^ar/e/l9, than which no term is more frequent in the common law. 
The word in the French which is rendered caution in EngUahj 
is bebacy properly a beacon ; but in this place it is used meta- 
phorically : for a gibbet would be an odd sort of a beacon in our 
language. There are several sorts of these beliaea or beacons at 
sea, set up to direct mariners to the right course they ought to 
take to avoid danger. These are very necessary in those parts 
where there are bars, that is, entrances, where there must be a 
high tide to carry ships over them. Sometimes buoys are made 
use of for beliaea^ and sometimes trees, light-houses, and other 
things. The burning the criminal's house, mentioned in these 
two articles, and all that is in it, shews what an opinion the legis- 
lator had of the heinousness of the crime. Coiners were in 
France burnt in old times, and their false money with them ; 
their buildings were levelled with the ground, their woods fell- 
ed and rooted up, and the places that belonged to them con- 
demned and strewed with salt, as was the tpwn of Poictera^ in 
the reign of king Dagobert, 
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Art. XXVIL 



ART. XXVII. 

A vessel being arrived at her port of discharge, 
and hauled up there into dry ground, so as the ma- 
riners deeming her to be in good safety, do take 
down her sails, and so fit the vessel aloof and aft, 
the master then ought to consider an increase of 
their wages kenning by kenning; and if in hoisting 
up wines, it happens that they leave open any of the 
pipes or other vessels, or that they fasten not the 
ropes well at the ends of the vessel, by reason Injuries to the 
whereof it slips, and falls, and so is lost, and falling unio^Tng!^ 
on another, both are lost ; in these cases the master ^y whom 
and mariners shall be bound to make them good to is to be made* 
the merchants, and the merchants must pay the 
freight of the said damnified or lost wines, because 
they are to receive for them from the master and 
mariners, according to the value that the rest of the 
wines are sold ; and the owners of th^ ship ought 
not to suffer hereby, because the damage happened • 
by default of the master and mariners, in not mak- 
ing fast the said vesaels or pipes of wine. 

O'BSEHrATION. 

Kenning by ktnnmgy veue par veu'e^ is a phrase used hy 
mariners, as is also course by course, in the 19th article of these 
laws* These phrases are very ancient, and kenning was particu- 
larly used when navigation was performed by views, and by ob- 
servations on the land from one prospect to another, Flin, lib. vi, 
c. 1 3, which was before the invention or knowledge of the use 
of the compass. It signifies what the logicians or metaphy^- 
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Art.XXIX^ cians called agreement; the arithmeticians and geometricians 
proportion^ and others express otherwise. 



ART. XXVIII. 

Fiahing ves- If two vesscls go on a fishing-design in partner- 

ncrship! " ^hip, as for mackarel, herrings, or the like, and do 

set their nets or lay their lines at Obnne^ St. Gilles^ 

SurviCj or elsewhere ; the one of the vessels ought to 

r 

employ as many fishing engines as the other, and so 
shall go in equal shares, as to the gain, according to. 
the agreement betwixt them made. And if it happens 
that one of the said vessels, with her fishing-instru- 
ments, engines and crew, perish, and the other es- 
caping, arrives in safety ; if the surviving friends of 
those that perished, require of the other to have 
their part of the gain, as also of their fish, fishing- 
instruments, and boat, they are to have, upon the 
oaths of those that escape, their part of the fish, and 
fishing-instruments; but they shall not have any 
part or share in the vessel itself. 



ART. XXIX. 

Vessels If any ship or other vessel sailing to and fi^, 

COM. ai^d coasting the seas, as well in the way of mer- 

chandizing, as upon the fishing account, happen 
by some misfortune through the violence of the 
weather to strike herself against the rocks, whereby 
she becomes so bruised and broken, that there 
she perishes, upon what coasts, country or domi- 
nion soever; and the master, mariners, merchant 
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or merchants, or any one of these escape and come Art. xxix. 
safe to land ; in this case the lord of that place or '^^V^Vn/ 
countrj'-, where such misfortune shall happen, ought 
not to let, hinder, or oppose such as have so es- 
caped, or such to whom the said ship or vessel, 
and her lading belong, in using their utmost en- 
deavours for the preservation of as much thereof 
as may possibly be saved. But on the contrary, 
the lord of that place or country, by his own inte- 
rest, and by those under his power and jurisdiction, 
ought to be aiding and assisting to the said dis- 
tressed merchants or mariners, in saving their ship- 
wrecked goods, and that without the least cmbez- Saiv»gc. 
zlement, or taking any part thereof from the right 
owners ; but, however, there may be a remunera- 
tion or consideration for salvage to such as take 
pains therein, according to right reason, a good con- 
science, and as justice shall appoint; notwithstand- 
ing what promises may in that case have been Promises to 
made to the salvors by such distressed merchants time of dis- 
and mariners, as is declared in the fourth article of ??**^^ 
these laws; and in case any shall act contrary here- 
unto, or take any part of the said goods from the 
said poor, distressed, ruined, undone, shipwrecked 
persons, against their wills, and without their con- 
sent, they shall be declared to be excommunicated 
by tfie church, and ought to receive the punishment 
of thieves; except speedy restitution be made by 
them : nor is there any custom or statute whatso- 
ever, that can protect them against the aforesaid 
penalties, as is said in the 26th article of these 
laws. 
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GOODS SAVBD F&OM SHIPS WRECKED. 



!FS 



OB SERr ANIONS 

On the two foregoing articles. 

The civil law almost every where all(tws all shipwrecked 
pefsonsy a right to -gather up their shipwrecked goods. The 
Codex and the Rhodian laws are particular in this matter. King 
Henry Ill's charter, before redted^ is very plain upon it; and 
the reader is referred to it. 



Goods taken 
up from ves- 
sels ship- 
wrecked. 



ART. XXX. 

If a ship or other vessel entering into harbour, 
happens by misfortune to be broken and perish, and 
the master, mariners and merchants^ which were on 
board her^ be all drowned ; and if the goods thereof 
be driven ashore, or remain floating on the sea, 
without being sought after by those to whom they 
belong, they being ignorant of this said disaster, 
and knowing nothing thereof; in this most lamen- 
table case, the lord of that place or coimtry ought 
to send persons to save the said goods, which he 
ought to secure and to put into sde custody ; and 
give the relations of the deceased persons who were 
drowned, notice of it, and to satisfy for the salvage 
thereof, not out of his own purse, but of the goods 
saved, according to the hazards run, and the pains 
taken therein; and what remains must be kept in 
safe custody for one year or more ; and if in that 
time they to whom the said goods appertain, do not 
appear and claim the same, and the said year be 
fully expired, he may publicly sell and dispose 
thereof to such as will give most, and with the 
monies proceeding of the sale thereof, he ought to 
give among the poor, and for portions to poor 
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MAEINBR8 ESCAPING PK*M SHIPWRECK. 

maids, and other charitable uses, according to rea- Art. xxxi. 
son and good conscience. But if he assumes the Vi^y^^i^ 
said goods either in whole or in part unto himself, he 
shall incur the curse and malediction of oiu- mother 
the holy churdi, with the aforesaid pains and penal- 
ties, without ever obtaining rembsion, unless he 
make satisfaction. 

OBSERVAriON* 

The keeping such goods a year, is in the civil law, 1. ii, Cod. 
Miufragiie: but the parliament of Pari9 in the year 1584, pre* 
tended to reduce the time to two months: which time was to 
commence from the day of proclaiming such goods in public 
market and fixing a placquard of it on the doors of the parish 
church. The Conauiate provides for the salvors more largely, 
allowing them half of the goods saved, and the lord and the poor 
the other half^ chap. 352.^ By some laws in Franc e^ as long as 
the goods are in being and unalienated, the merchant to whom . 
they belong, has a claim to them, paying the charge of salvage : 
but if after a lawful time, they are sold and become another's 
property, he has no claim to them. The casuists are of (pi- 
nion, that if he who finds them is rich, he ought to give all to 
pious uses : if poor, to k^ep all himself, hotieruda in aumma de 
fiamtentia. And the 36th article of the hiM^s of Oleron agrees 
with the judgment of the casuists. 

ART. XXXI. 

If a ship or other vessel happens to be lost by Mariners es. 
striking on some shore, and the mariners thinking sh^'^re^^o 
to save their lives, reach the shore, in hope of help, ^ protected 

• 1 o • t 'it. on shore. 

and instead thereof it happens, as it often does, that 
in many places they meet with people more barba- 
rous, cruel, and inhuman than mad dogs, who to 
gain their monies, apparel, and other goods j do 
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Art. XXXI. sometimes murder and destroy these poor distre^- 
ed seamen; in this case, the lord of that country 
ought to execute justice cm such wretches, to 
punish them as well corporally as pecuniarily, to 
plunge them in the sea till they be half dead, and 
then to have them drawn forth out of the sea, and 
stoned to death. 

OBSERrAriOV. 

To plunge them in the sea, filonger en la mer, is what the 
French now call baiUer la cale^ and We keel-hawling. The word 
Ka}Mr69Tt9-fi$qy in Greeky signifies as much. The Goths hereto- 
fore used to practise it as a sport or exercise, CHatta magnuahU" 
toria Se/itentrionaHsy lib. v, et lib. x, c. 1 6. And one may con- 
ceive an idea of the barbarity of the northern nations, when 
that was a diversion to them, which was a punishment to others ; 
as it was of old among the Celtea and Franks^ and is now among 
. the modem navigators* Lazy and scandalous persons had some 
such sort of punishment by the customs or laws of the old Ger" 
mansy Tacitus de Moribua Germanorumy num. 5. Tumus Her* 
donius was punished thus to death for abusing and railing at 
the king Tarqtdniua Sufierbuay T, JJviuay lib, firimo decadia firi- 
ma. Bawds and whores are served so at Bordeaux; and scolds 
something like it in England^ when they are put into the duck- 
ing stool. By an old ordinance of Philifi II, of France^ blas- 
phemers had the same punishment. The comparison of a mad 
dog is perhaps made use of here, on account of the cure for his 
bite, by plunging in the sea before the poison has taken too 
deep root, which is reckoned the most sovereign remedy for it, 
Auguatine de Moribua Manicheor* lib. ii, cap. 8. Apuleiua MetO' 
moTphoa, lib. 9. It is said Baldua the great civilian, died mise- 
rably of the bite of his favorite dog, though the bite was very 
inconsiderable, as to any thing but the effects of it ; see the 3 1st 
book of Ambrose Parre*a treatise of poisons : and Diogenes the 
cynic, according to JLaertiuSy died the same death. My author 
has tempted me unawares to this digression, which he very 
ridiculously continues about a hundred times as long; for in 
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GOODS THROWN OTERBOARD— WHEN DERELICTS. 

■i-"'  ' 

truth it may well be called a digression, at ledst, all that is not Art. XXXII. 
necessary to explain the metaphor in the text, and much far- V^*y^^ 
ther we haye not gone. 

ART. XXXII. 

If by reason of tempestuous weather, it be Goodsthrown 
thought expedient, for the lightening of any shipi when^tobe" 
or vessel at sea, or riding at anchor in any road, to ^,^1^^ 
east part of the lading overboard, and it be done 
accordingly for the common safety, though the said 
goods so ejected, and cast overboard, do become 
his that can first possess himself thereof, and carry 
them away: nevertheless, it is here to be further 
understood, that this holds true only in such cases, 
as when the master, merchant, and mariners have 
so ejected or cast out the said goods, as that they 
give over all hope or desire of ever recovering them 
again, and so leave them as things utterly lost and 
given over by them, without ever making any en- 
quiry or pursuit after them : in which case only the 
first occupant becomes the lawful proprietor thereof. 

OBSERVAftlON, 

The property of things thrown overboard remains in the 
merchant, and the finder has no right to them, unless they 
were thrown out with an intention to leave them there, and 
look no more after them, /. 2, in fincy I. qvi kvandds D» Lege 
RhocHa, I, quod ex naufragio* D, de acqmrenda vel amittenda 
poasessione. JS/efitumia faatidioaua adzHa eat, Siquds fiunt improhe 
mercea jactat omnea ; as Plautita says in Stichor, The sea 
drives all things to land : mari hdtc eat natura^ ut omne immuft" 
duntj atercoroaumq ; Uttoriiyua imfdngat^ Seneca naturaUum quaat. 
lib. iii, cap. 26. On this aissurance, every one that flings his 
goods overboard in time of danger, hopes and desires to re- 
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Art.XXXIV. cover them agaih after seeking for themy and those things non 
^^^y^^ eunt in dereUcto^ sed in defter dito, L Si quia merces, D, pro derC' 
licto. It is true, what is abandoned through contempt or care- 
lessness belongs to the first occupiers ; quod dotninus ea mente 
abjecitj ut in numerum rerum marum esse no&tj qui primus occu' 
fiarverit statim dotninus sit Jure Mituraliy Instit, de Rerum divi' 
sione 5, qua ratione: ^ lege 1. D.firo dereUcto, 

ART. XXXIII. 

Goodsthrown If. a ship, OF any other vessel, hath cast over- 

overboard^ 11 1 j ij* i.*!. 

when not to Doard scveral goods or merchandizes, which are m 
dereiSts^'**^ chests Well locked and made fast; or books well 
clasped and shut close, that they may not be dam- 
nified by salt water; in such cases it is to be pre- 
sumed, that they who did cast such goods over- 
board, do still retain an intention, hope, and desire 
of recovering the same: for which reason, such as 
shall happen to find such things, are obliged to 
make restitution thereof to him who shall make a 
due enquiry after them ; or put them to pious uses, 
according to his conscience and the advice of some 
prudent neighbour. 

OBSERVAtJOK. 

Well clasped; this is conformable to the gloss on the Rho- 
dian law. £>. Lege Rhodia, 

ART. XXXIV. 

Articles If any man happens to find any thing in the sea, 

^a teil''ng\*o ^^ ^ the sand on the shore, in floods or in rivers, 

the finder. jf j^ be precious stoucs, fishcs, or any treasure of 

the sea, which never belonged to any man in point 

of property, it belongs to the first finder. 
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TREASURE FOUND ON THE SEA-COASTS* 

Art.XXXVI. 

ART. XXXV. <^^y^sj 

If any searches the sea-coasts to fish, or find Gold or silver 

gold or silver, and he finds it, he ought to restore restored to the 
it all without any diminution. 



owner. 



ART. XXXVI. 

If any going along the sea-shore to fish, or other- Gold or silver 
wise, happens to find gold or silver, he shall be ^^^ ' 
bound to make restitution thereof, deducting for 
his own pains ; or if he be poor he may keep it to 
himself; that is, if he knows not to whom to restore 
it; yet he shall give notice of the place where he 
found it, to the neighbourhood and parts next ad- 
jacent, and advise with his superiors, who ought to 
weigh and take into consideration the poverty of 
the finder, and then to give him such advice as is 
consonant to good conscience. 

OBSERVAtJONS 

On the three preceding articles. • 

There are three sorts of goods which the sea naturally 
drives to land: as entire wrecks; for which the cruel droit de 
kria was in old times established by pernicious and barbarous 
custom : but humanity, licenses and passports have abolished 
it in ours. The second is, what is flung overboard for the pre- 
servation of men's lives, the ship and cargo. Neither of these, 
by law, nor the custom of the sea, change their proprietors, but 
may be claimed and recovered by them, within thfe lawful time 
appointed by ordinances and customs to claim them^ even while 
the goods are in being and unsold, as appears by what has been 
said in and upon the 30th article. The third sort comprehends 
the two first, which are not owned and demanded by the pro- 
prietor, and besides that, includes all the treasures of the sea 

s 
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AftXXXVl, which come out of its bowels, and it naturally drives ashore ;: 
as aromatic amber on the coast of Gtdenne^ amber succlnum ia 
the German ocean, red, black, and white coral on the coast of 
Barbaryy precious stones, fi^-shells, and other riches which 
the sea produces, and which in the 34th article of these laws 
are called herfiea marinea^ in English, treasures of the sea ; for 
it cannot be otherwise so fully expressed. The word /ierfiei 
was taken from an old GauHsh term harfdr, which signifies to 
take, and its contrary voerpiriiB to leave: perhaps, says my au- 
thor, taken from the Greek word «^«-i^*r, aurum ndfu intus bar- 
pagatum est, Plautus in Jultdaria; that is, the property of such 
things is in the fiader, or the person who first takes them from, 
off the ground. Vocari autem ELECIRUM harpaga, eo quod 
attritu digitarum accefita anima folia fialeasque T/estiwn Jimbrias 
rafiiaf, Isidorus orig. lib. xvi, cap. B. Nor is he who first lays 
his hand on them, obliged to give those that are there with him 
a share of what he has found, unless he pleases to do it out of 
courtesy, /. si is qtd ultimo, D^ acquirendo rerum Dondtdo. Ro* 
bustus de firivilegiis Scholasticorumy num. 61, notwithstanding 
the constitution of the emperor Leo, which is contrary to iL. 
This is the law of nature, but princes and lords of the coast 
have usurped this privilege, and laid claim to all the treasures 
of the sea, that it throws on their royalties. The lords of the 
coasts, that is, of the manors or lands on the coasts of Francey 
were notorious usurpers in this, till the reign of Louis XIII^ 
when cardinal Richlieu, by an order of the council bearing date 
the 13th of December 1629, took away the pretended rights of 
several lords, or very much abridged them ; but he did not re- 
store the law of nature in this case ; he only enlarged his own 
and his successor's privileges and authority, he being great 
master and superintendant general of the navigation and com- 
merce of France^ This order of council caused great disor- 
ders, and the count de Olonne was particularly so enraged at it^ 
that his officers by main force drove away those of the admi- 
ralty, who came upon his royalty. 'But the French kings were * 
BOW masters of their subjects* lives and fortunes, and it would 
have been in vaia for many such counts to have disputed the 
king*s edict with these words in it, Car tel eat notre plaiair ; the 
standing reason of the French laws at this time. 
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ART. XXXVII. 



Art* 

xxxvni. 



Touching great fishes that are taken or found Great fish 

found on i 
sea shore* 



dead on the sea shore, regard must be had to the ^""""^ °" ** 



custom of that country where such great fishes are 
taken or found. For by the custom, the lord of that 
country ought to have his share, and with good rea- 
son, since the subject owes obedience and tribute 
to his sovereign* 

OBSERVATION, 

This law declares, that by the ancient customs of countries, 
•as well sovereigns as all particular lords of royalties to whom 
duties and tribute were due, had both heretofore certain rights 
to the eafiavea de mer, strays of the sea« The couatoumier de 
JSTormandie under the article of Varech^ specifies what belongs 
to the one, and what belongs to the other, and particularly that 
whales and other oil fish, belong to the particular lord of the 
royalty where they were found, that is, off whose land they were 
taken : on the shore — in the original it is^^a la rive de la mer^ 
and how far that is to be understood to belong to the lord of that 
royalty, may be found in the above mientioned couatoumier i 
where the Varech understands as far as a man on horseback can ^ 
reach with his launcei for if the fish is found farther off the 
shore, the lord has no eight to it, though it be brought or driyjen 
a-shore afterwards. 

ART. xxxvnx- 

The lord ought to have his share of oil fish, and oa fish. 
<rf no other, according to the laudable custom of the 
country where they are found; and he that finds 
them is no farther obliged than to save them, by 
bringing them without the reach of the sea, and pre- 
sently to make it known to the said lord of the 
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Art. place, that he may come and demand what is his 
xxxix. . - "^ 

right. 



OBSERFA^IOy, 

The Couatoumier de M)rmandie mentions two sorts of fish, 
the royal fish, which are the dolphin, the sturgeon, the salmon, 
the turbot, the sea-dragon, the sea-barbel, and in general all fish 
fit for a king's table : and oil fish, as whales, porpoises, sea- 
calves, and the like^ of which oil may be made : all other fish 
are the property of those that take them in the sea, near the 
shore or afar off. The duke of Esfiemon, which is the capital 
of a little territory called de Buchy had a right to the 8th penny 
of all the fish sold in the market at Bordeattx^ that were taken 
within his precinct of rf^ Buch^ the fishermen having been here- 
tofore vassals to the lords de Buch, And further, whatever part 
of the province of Guienne the duke was in, those fishermen 
were on all fast days bound to supply his table Mrith fish for him- 
self and his family ; but then the duke must pay a reasonable 
price for them, and allow them something for their trouble: 
this right is called biariy and is still, or was thirty years ago, in 
being. 



Fish found 
on shore. 



ART. xx:5^ix. 

If the lord of the glace pleases, and if it be the 
custom of the country where the fish is found, he 
may cause the same to be brought by him that found 
it, to tjie public and open market place, but no 
where else ; and there the said fish shall be appraised 
by the said lord, or his deputy according, to custom. 
And the price being set, the other party that made 
not the price, shall have his choice, either to take or 
leave it at that price ; and if either of them, whether 
per fas or nefas be an occasion of loss or damage to 
tlie other, though but to the value of a denier, he 
shall be obliged to make him restitution. 



LAWS OF OLERON. Ivii 



MERCHANDIZE FOUND ON SHORE. 



Art. XLIII. 
ART. XL. 



; If the costs and charges of cany ing the said fish Division of 
to the said market place would amount to a greater 
sum than the fish itself may be worth, then the said 
lord shall be bound to take his share at the place 
where such fish was found. 



ART. XLI. 

The said lord ought likewise to pay his part of Expenses t* 
the aforesaid costs and charges, because he ought equally. 
liot by another's damage to enrich himself. 

ART. XLII. 

If by some chance or misfortune the said fish Fish stoica 

- . from the 

happens to be stolen away, or otherwise lost from finder. 
the place where it was found, after or before the said 
lord has visited it ; in this case he that first found it 
shall not any ways be obliged to make it good, 
Casus Jbrtuiti in quibus est agressura latrontim a ne- 
rrune prastantur /. qua fortuitis. C. pignoratitia 
actione. 



ART. XLIII. 

In all other things found by the sea side, which Merchandize 

- « , , • ^r • /• found on 

have lormerly been m the possession or some one shore. 
or other, as wines, oil, and other merchandize, al- 
though they have been cast overboard, and left by 
the merchants, and so ought to appertain to him 
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Art. KLiv. that first finds the same; yet herein also the custom 
^^VX/ of the country is to be observed as well as in the 
case of fish. But if there be a presumption that 
these were the goods of some ship that perished, 
Aen neither the said lord, nor finder thereof, shall 
take any, to c(Mivert any part of it to their own use; 
but as has been said, distribute the mcwiey it pro- 
duces amongst the poor and needy^ 

ART. XLIV. 

Fish found at If any ship or other vessel at sea, happens to find 

S finderl^^ ^^ oil fish, it shall be wholly theirs that found it, in 

case no due pursuit be hiade after it; and no lord 

of any place ought to demand any part thereof, 

though they bring it to his ground. 

OBSBRFA^JOl^ 

On the preceding Ankles. 

The Prench author pretends, that by the 44th artide of 
these laws, which he says answers to the 37th, the king^ of 
England^ who were also dukes of Guienney acknowledged that 
the sea is no man's particular property ; but that, as well as the 
air, it is common to all, Instit. de rerum dtvishne^ $ 1« /. injuria^ 
rums ^siqtda me firofdbeat, D Injuriis ; which, says he, contradicts 
what the learned Selden writes in his treatise de Dondnio niarisy 
composed by him for the kings of England^ whom he supposed 
to be kings of the sea, exclusive of all other kings and sove- 
reigns ; and unless the opposers of Selden, can find out some 
better arguments than hitherto they have alleged, the kings of 
Engiand will always believe the dominion of tlie sea is annexed 
to their crown. Under this article the author makes a kmg 
digression on the whale fishery on the coasts of Gtdenne^ which 
tnight in former times be very famous, but now is very incon- 
siderable. After a description of whales, not at all pertinent in 
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•ur sea laws, he tells us, when those animals used to come on Art. XLiy» 
these coasts ; and because there is something hktorical in the 
velaticM), we shall give the reader a short abstract of it. The 
whales used to pass by the coasts of Guienne, near the ruin» of 
1(he old castle of Ferragersy about a league from Bayonne^ from 
tke^ autumnal equinox till the winter was almost over. The 
fiaJiermen had then some of their band always out upon the 
"watch night and day^ in huts built on purpose by the sea-side^ 
having their boats and fishing tackle ready. When these cen<^ 
^i)ei» discovered a whale, which they knew by the noise he 
Biakes in breathing, and the exhalation that rises from it lil^e 
smoke, they gave notice, by a token they had for that purpose^ 
to their fdlows, who immediately ran to them, and leaping inta 
their boats put off to sea, rowing up to the animal, to whom they 
approached very near, and attacked him in the head, that the 
wounds they gave him; might be the more mortal ; besides they 
were afraid of being struck by it, whkh was commonly mortal 
to them : when they had killed him, they towed him ashore and 
extracted the oil. The fishermen were for the most part -Sw- 
eamera^ who were very bold and dexterous in this dangerous 
fishery : but what my author says on this subject will surprise 
the reader. The great gains the inhabitants of cape Bezton 
Bear Bayorme^^n^i the Biacsdnera of Gmerme^ found in the whale 
fishery^ and the ease with which they did it, tempted them top 
mm' any hazards to come at whales. They ventured into the 
ecean, and set out ships to seek after the common abode o£ 
these monsters: insomuch, that following their route, they dis* 
covered the great and little banks of cod-fish, the island of JVcnv* 
foundlandy and Canada or J^/ew France^ where the sea abounds in 
whales, one hundred years before Christopher Columbus's na* 
yigation ; and if the Spaniards have been so unjust, as to rob the 
French of the glory of having first discovered the great Atlantic 
isle called the West Indiesy they should confess with Cornelius 
Vuytfler and Anthony Magin, Flemish cosmograpKers, F. An- 
tonio St. Roman, Monge de St. Benico, del Historia general de 
la India^ lib. i, cap. ii, page 8, that the pilot who carried the first 
news to Christopher Columbus, and gave him any knowledge 
of the New World, was one of the French Mwfoundland Biscai* 
ners. But all this is so contrary to every other history, that 
there is no credit to be given to k. Indeed it woiUd have been 
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Art. XLV. "very extraordinary, if there should have been any honour pre- 
tended to by any nation, and the French had not put in a claim 
to it« In the year 1627, some Biacainera, assisted by the mer- 
chants of Bordeaux^ fitted out a ship for the whale fishery to- 
wards the frozen sea of Greenland, to the north of Ireland and 
Scotland, QXid at Spitzbergx where they at last found the com- 
mon station of the whales during a six months stay which they 
made there. But now we come to what he is pleased to say of 
the English. 

The English, who had not the address or industry for this 
fishery, being advised of it, grew jealous. They hastened thither 
and did all they could to molest them in their work, and hinder 
their landing, which they did every year. At last they posi- 
tively forbad them to land in Greenland, to melt their whales' iaX, 
into oil. The Biscainers complained to Lenois XIII, and cardinal 
Richlieu; but there were so many things of more importance then 
negociating between the crowns of France and England, that 
they could not obtain any article in their favour, nor truce for 
their fishery. Afterwards they fished in the open sea, caught 
whales where they could, and with much trouble brought the 
fat home, where they melted it into oil. The company of north 
Holland, tempted some of these Biscainers to shew their fisher- 
men the art of whale-fishing, and after they were become expert 
in it, they also forbad them to fish on the coast of Greenland, 
and then this fishery was lost to them. There is an air of fic- 
tion in this history :-— By what authority could the English for- 
bid the Biscainers to land m Greenland ; does that country be- 
long to the crown of England P 3ut it is not a little tlie French 
will go out of their way to carry any point they drive at. 



ART. XLV. 



Cables and 
anchors left 
by vessels in 
distress. 



If a vessel by stress of weather be constrained 
to cut her cables or ropes by the end, and so to 
quit and leave behind her both cables and anchors 
and put to sea at the mercy of the wind and wea- 
ther; in this case the said cables and anchors ought 
not to be lost to the said vessel, if there were any 
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PARTS OF A SHIP WRECKED, THROWN ON SHORE. 
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buoy at them; and such as fish for them, shall be Art.XLVi. 
bound to restore them, if they know to whom they ^-^"v^^i' 
belong; but they ought to be paid for their pains, 
according to justice. And if they know not to 
whom to restore them, the lords of the place shall 
have their shares, as well as the salvors ; biit for 
preventing further inconveniences, every master of 
a ship shall cause to be engraven, or set upon the 
buoys thereof, his own name, or the name of his 
ship, or of the port or haven to which she belongs : 
and such as detain them from him shall be reputed 
thieves and robbers* 

ART. XLvr. 

If any ship, or other vessel, by any casualty or The parts of 
misfortune happens to be wrecked and perish, in ed^it^'^r^ 
that case, the pieces of the hulk of the vessel, as thrown on 
well as the lading thereof, ought to be reserved and preserved for 
kept in safety for them to whom it belonged before ^^^ owners. 
such disaster happened, notwithstanding any cus- 
tom to the contrary. And all takers, partakers, or 
consenters of, or to the said wreck, if they be 
bishops, prelates or clerks, they shall be deposed 
and deprived of their benefices respectively ; and if 
they be laymen they shall incur the penalties afore- 
said. De his autem quos diripuisse probatum. sity 
prasides ut de latronibus^ gravem sententiam dtcere 
corwenit, L tie quid. L quo Naufrag.. Z). Incendio^ 
ruinaj &f naujragio. /. navigiuj C. Jiirtis. The pe- 
nalties aforesaid are in the 25th 26th and 29th 
articles. 

4 
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PIRATES SHIPWRECKED. 



Art. XLVIL 



ART, XLVII. 

The goods This is to be understood only when the said ship 

^*^*are or vessel so wrecked, did not exercise the trade of 
nat^ be res- pillaging, and when the mariners thereof were not 
pirates, sea-rovers, or enemies to our holy Catholic 
faith; but if they are found to be either the one or 
the other, every man may then deal with such as 
with rogues, and despoil them of their goods with- 
out any punishment for so doing, 

OBSERVAriONS 

Oil the three foregoing Articles. 

Every one has 9i Droit deBris against pirates. Pirate commu' 
nes generis humatd Aostes stmt^quoB idcirco omnibua rationUma fier- 
segtd mcumbitj says the lord Verulam,c/ff Bello mcroy p. 346. For 
^vhich reason, according to the civilians, Sunt ipso jure diwdtoHy 
cum qtdbua fiubUce bellum habemus, StracMa in tertia parte dc 
nautis; and again it is cruelty to have any mercy towards 
pirates, Solum fiietatia genua est in hac re esse crudelem. There 
is no right of action amongst them, and they have none to bring 
agunst one yrho attacks them or robs them. Quia in omnhimju' 
rum fiersona constitutum est^ne ejus rei nonUneJurti agere fiossinty 
cujus ifmfures sunty lege cum qui § quarto^ lege qui re sibi § /iri' 
mo, lege qtd res, § si ego. De Furtisy i^c. They have no action 
among themselves, Communi <Kvidundo lege, communi § inter 
Pr^tdiories. D, communi dividundo. On the contrary, for one 
pirate to take from another is very lawful, and will bear no 
action. Lege sed ifid Miut^y &c. 

The test of these laws in this copy, is, 

Witness the Seal of the Isle of Oleron^ established 
for all contracts in the said isle, the Tuesday 
after the feast of St. Andrew ^ in the year one 
thousand two hundred and sixty-six. 
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PIRATES SHIPWRECKED. 



This date of 1266, is too modern, and does not agree with Art XL VII. 
the time when this piece was put forth, as the learned and 
curious Selden, Ubro aecundoy cafiite 24. De Domimo maris, very 
well observes: so that it is thought that this date of the time of 
the delivery of the copy, from whence the edition printed at 
Rouen was taken, and the test the seal established for contracts 
in the isle of Oleron, denotes, that it was a copy taken out by a 
notary from the original. 
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THE 



LAWS OF WISBUY. 



WISBUY was the ancient capital of Gothland, an 
island in the Baltic sea. It formerly belonged to Sweden, but 
was afterwards annexed to Denmark, to whose crown it still 
continues an appendage. In Gothland there are several fine 
ports, the access to which is easy and safe. It is rich in cattle, 
of which it affords immense numbers, and abounds in venison, 
fish, forests of fine timber for building ships, naval stores, and 
excellent marble. In the north-west part of the island Wisbuy 
was situated, a fair and noble sea-port, built by foreigners, and 
whose first settlement in the country was opposed by the Goth- 
landers, but who successfully resisted theqa, and, in the year 
one thousand two hundred and eighty-eight, obtained an impor- 
tant victory over them ; after which the citizens, to defend them- 
selves against their enemies, obtained a permission from Mag- 
nus king of Sweden^ to wall their city, and erect bastions and 
other fortifications. They flourished more and more, and grew 
great by their trade and navigation, to which they entirely gave 
themselves up ; insomuch, that this town was a long time the 
most celebrated market of Europe ; there being no city so full 
of merchants, and so famous for its commerce. Hither came 
Sivedesy Rusaiansy Danesy PrusaianSf Uvoniana, Germans^ Fin- 
landersy VandaU^ FlemngSy Saxons^ Engtiah^ Scots and French to 
trade. Each nation had their quarter, and particularly streets for 
their shops or warehouses. All strangers were safe and wel- 
come there, and enjoyed the same privileges as the townsmen 
themselves. The magistrates of this city had the jurisdiction, 
or rather the arbitrement of all causes or suits relating to sea 
affairs. Their ordinances were submitted to in all such cases, 
and passed for just on all the coasts of Europe from Muscovy to 
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DESCRIPTION OF WISBUY. 



Art. XXVI. the Mediterranean. In this account we are supported by 0lau9 
Mdgnua^ lib. x, cap. 1 6, and baron Herbeatain in rerum Muacaui* 
tarum commentario^ p« 118. In the course of time, this town 
was entirely destroyed, except the citadel, which stands to this 
day. The Gothic historians do not tell us when, nor how its 
destruction came upon it, only that it was through civil dissen- 
sions which arose from trifles, but occasioned great factions ; 
which set them so against one another, that it ended in the en- 
tire ruin of them all, city and citizens. The ruins of it are now 
to be seen, and under them are often found tables of marble, por- 
phyry and jasper ;, evidences of the ancient splendor and magni- 
ficence of the citizens. The houses were covered with copper^ 
the windows gilt with gold, and all that is said or that is disco- 
vered of it, shews the inestimable riches of the former inhabi- 
tants. The citizens who survived the ruin of the city, retired 
to the country of the Fandals and eastern Saxonsy who were en- 
riched with their wealth. Albert^ king of 'Sweden^ rebuilt the 
city, and granted great privileges to all that should come and 
inhabit it ; but it never could recover its trade and former mag- 
nificence. 

It was in this city of Wiabuy that the sea laws and ordinances 
which the Swedes brought into credit, were composed ; they 
were received as righteous and just, and are kept in the TeutO' 
nic language till now. The Germansy Swedes^ Danesy Flenrniga^ 
and all the people of the north observe them ; but none have 
been so curious as to preserve the date and the remembrance of 
the time when they were composed and published. 

Northern writers have contended that the laws of Wtsbuy 
are more ancient than the Roll d'Oleron^ and have even asserted 
the Conaolato del Mare to have been composed subsequent to 
them. These claims are opposed with some irritation by Clei- 
rac, who denies their having been promulgated prior to the year 
1266. In this opinion he is supported by many historical facts» 
But at whatever period they may have been composed, these 
laws have been for ages, and still remain, in great authority in 
northern Europe. Lex Rhodia navaUs, pro jure gentium in illi 
mari Mediterraneo vigebat^sicut afiud Galliam leges Oleronisy afiud 
omnis tranacribannosj leges Wisbuensis, Grqtius de JFur. BcU 
Ub. iij c. 3. 
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ARTICLE I. 

WHATEVER mariner, whether pilot, mate, Marincwncg. 
QT sailor, binds or hires himself to a master, if he form their 
afterwards leaves him, he shall refund what wages ^®"^^^^' 
he has received; and besides that, pay half as much 
as the master had promised him for the whole 
voyage. And if a mariner has hired himself to two 
several masters, the first that hired him may claim 
him, and force him to serve him. Nevertheless 
he shall not be obliged to pay him any wages at 
all for the whole voyage, unless he does it of his 
©wn good will. 

ART. II. 

Every pilot, mate or mariner that does not un- Mariners in- 
derstand his business, shall be obliged to repay to ^rf^n^heSr 
the master whatever wages he had advanced him, ^"'^' 
and be besides bound to pay half as much more as 
he had promised him. 

ART. III. 

A master may turn off a mariner without any Mariners dis- 

% n t • 1P1 ^'i •!_• missed by the 

lawful cause given, before he sets sail, paying him roaster. 
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MARINERS. 



Art. VI. 



half what he had promised him for the voyage. Af- 
ter he has set sail, and is gone out of his port, that 
master who turns off a mariner without lawful 
cause given, is obliged to pay him all his wages, as 
much as if he had performed the voyage.* 



ART. IV. 



Mariners ab- 
senting them- 
^ves. 



^No mariner shall lie or stay a night ashore with- 
out the master's leave, on pain of forfeiting two 
deniers, nor shall he unmoor the ship's boat in the 
night, under the same penalty.* 



Wag«s of 
mariners for 
unloading. 



ART. V. 



The mariners shall have three deniers a last for 
loading, and three for unloading, which is to be 
reckoned only as their wages for guindage or hoist* 
ing.t 



ART. VI. 



Master and It is not lawful to arrcst or imprison the master, 

mariners ex- . , i_- • ^- r -i t . 

emptedfrom pilot OT manners of a ship in an action of debt, 

arrest. 

a Laws af Oleron, art. 12, 13, 20. >> Ibid, art. 5. 



* By deniers here are understood, those of which twenty-four make an 
oonce of silver. The double deniers are now called carolus's or grand 
blancs, by the French and other nations. 

f These duties are never fixed on account of the deamess of provisions* 
and the value of money, which changes and increases daily. The rate of 
*guindage 0r reguindage, is commonly in France five sols a last. Which 
is two sols six deniers toumois a tun. 

* Hoisting up and down, or loading and unloading. 
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SHIPS. 



when they are ready to sail ; but the crecKtor may Art. x. 
seize and sell any thing he finds in the ship that be- i^'y^KJ 
longs to his debtor, 1. i, de JVaviculariis, lib. iv, cod.* 

ART. VII. 

A ship being: freighted for all the summer, the Ship freight- 
season shall end on the feast oi St. Martm, or the summer. 
eleventh of November. 



ART. VIII. 

Whoever shall make use of another man's light- L^^gHters. 
er, without his leave, shall pay the owner four sols 
a day, unless it was in a case of necessity, as of fire 
or the like. 

ART. IX. 

If any one has occasion to have a debt witness- Mariners 

witnesses* 

ed, he need not carry strangers aboard; but may 
make use of the people in the ship. The same he 
may do in all acts where witnesses are necessary, 
lib. X. cod. 

ART. X. 

It is not lawful to sell or mortgage a vessel let Vessd on 

out to freight; but it is lawful to freight it or un- bTL^wof*** 

derlet it to others for the same time, and the same naor^gaged- 
voyage.* 

a Ord, Lewis XIV, L. ii, tit. 1, art. xiv. 

• The words of thi^ article are, de lefretter ou sous-louer a d*autres pour 
le mSnie temps, et pour w,Sine voyage: winch, we think we have rendered 
right, notwithstanding the difficulty there seems to be in the sense, or tlic . 
equity of this law. 
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Art. XIV. 



ART. XI. 



Change in the 
voyage of a 
freighted 
ship. 



If a ship that was freighted for a voyage is sent 
upon another longer than that, or upon several 
voyages; if there is no protestation or dissent en- 
tered against it, the freighter shall pay but half the 
damages that may happen to the ship in such longer 
voyage or voyages. 



ART. XII. 



Masts and 
sails lost. 



If a mast, sail or any other tackling is unfortu- 
nately lost when the ship is under sail, or otherwise, 
the loss shall not be brought into an average. But if 
the master is obliged to cut his mast by the board, 
or spoil any of his tackling for the preservation 6f 
the ship, the bottom and the cargo shall make good 
the damage by an average.* 



ART. XIII. 



Master can- The master shall not sell the ship, nor any part 

rwi>rbutmay of her tackling, without the consent of the owners; 

cabtfr,&c^for ^^^ ^^ ^^ wants victuals he may pawn his cables 
and cordage : always observing to have the advice 
of the mariners.** 



necessaries. 



ART* XIV. 



Master not to 
sail without 
the consent of 
the mariners. 



The master being in port, ought not to depart and 

a Laws of OJeron, art. ix. 

*> See art. x.— .and Laws of Oleron, art. i. 
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MARINERS^-GOODS SAVED FROM WRECK. 

set sail without the advice and consent of the major Art. xvii. 
part of the mariners; if he does, and there happens ^^*V"V.^ 
any loss, he is bound to make satisfaction.' 

ART. XV* 

The mariners are obliged to the utmost of their Manners t© 

^ , ,. , exert them- 

power to save and preserve the merchandize, and selves to pre- 
for doing it, ought to be paid their wages, but not ^^^ ^^^' 
otherwise. It is not lawful for the master to sell 
the ship's cordage, without the consent of the 
owners or factors: but he is bound to preserve all, 
as much as in him lies, on pain of making satis- 
faction.'* 

ART. XVI. 

The mariners are obliged to save as much as Goods saved 
they can, and the merchants may take away their fre^hTtrbc 
goods, paying the freight or satisfying the master; paid pro rata, 
otherwise the said master may fit out his ship if he 
can do it in a little time, in order to accomplish his 
voyage ; if he cannot do it he may relade the mer- 
chandize upon other vessels, bound for the port to 
which he was to carry them, paying freight for 
them. 

ART. XVII. 

The mariners shall not go out of the ship with- Mariners 

out leave of the master, on pain of paying the the ship with- 

damage that may happen in their absence, unless it ^"m of ^thc 
is when the ship lies ashore moored with four 



master. 



a Laws of Oleron, art. ii. ^ Ibid. art. iii. 
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MARINERS-^GOODS THROWN OVERBOARD. 



Art. XX. cables. In such case they may go out of her for a 
little time, taking care not to transgress in it.* 



ART. XVIII. 

Mariners A mariner being ashore in the master's or the 

wcwinded. ship's scrvicc, if he should happen to be wounded, 
he shall be maintained and cured at the charge of 
the ship : but if he goes ashore on his own head to 
be merry, and divert himself, or otherwise, and hap- 
pens to be wounded, the master may turn him off; 
and the mariner shall be obliged to refund what he 
has received, and besides to pay what the master 
shall be forced to pay over and above to another 
whom he shall hire in his place.** 

AIlT. XIX. 

Mariners fall- If a scamau falls ill of any disease, and it is con- 

in or sick 

venient to put him ashore, he shall be fed as he was 
aboard, and have somebody to look after him there ; 
and when he is recovered, be paid his wages; and 
if he dies, his wages shall be paid to his widow or 
heirs.** 

» * ART. XX. 

Goodsthrown If by strcss of wcathcr it is thought necessary 

tiraf of ^-" ^^ throw any goods overboard to lighten the ship ; 

^^- and the supercargoes or merchants aboard, will not 

consent to it, the merchandize shall nevertheless be 

thrown overboard, if the rest of the people aboard 

a Laws of Oleron, art. v, ^ Ibid. art. vi. « Ibid. art. vil. 
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GOOD^ THROWN OVERBOARD—- CORDAGE. 

think it safest to do so. In such case as soon as Ait.xxm. 
the ship puts into port, a third part of the mariners ^^^Wi/ 
must go ashore, and purge themselves by oath, that 
they were forced to do it for the preservation of 
their own lives, the ship, and the rest of the cargo. 
The merchandize so thrown overboard, shall be 
brought into a gross average, and be rated at the 
same price the other merchandize of the same sort, 
that was saved, was sold for.' 

ART. XXI. 

Before the master throws any goods overboard, Goodsthrown 
he is bound, in the absence of the merchant, to ask 
the pilot and mariners' advice, and the loss shall be 
made good by contribution: the ship and cargo 
being accountable towards it.** 

ART. XXII. 

The master and mariners are obliged to shew Cordage for 
the merchant the cordage that is used for hoisting in7rthe^8hip 
his goods in and out of the ship; if he does not do J^ ttTe mT^ 
it, and there happens any accident, they shall stand <=*^*n*- 
to the loss ; but if the merchant has jseen and ap- 
proved of it, the damage he sustains shall be borne 
by himself.^ 

ART. XXIII. 

If a ship is ill trimed, and it happens that the ship ui-trim- 
wine she has aboard is lost through the master'S* ^^^l ^^ 

a Laws of Oleron, art viii. ^ Ibid. art. viii. c ibid. art. x. 
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MARINERS. 



ignorance or negligence in governing her, the said 
master is bound to pay for it ; but if the mariners 
clear him upon oath, the leakage or loss shall be 
borne by the merchant.* 



ART. XXIV. 



Quarrels and 
afirays. 



No man shall fight, or give another the lie 
aboard. He who offends in this kind shall pay four 
deniers; and if the mariner gives the master the 
lie, he shall pay eight deniers : but he who strikes 
him shall pay 100 sols, or lose his hand.* If the 
master gives the lie he shall pay eight deniers; if 
he strikes he ought to receive blow for blow.^ 



Mariner dis- 
missed for 
lawful cause, 
must be re- 
ceived on 
board ag&in, 
after he 
makes a- 
inends. 



ART. XXV. 

The master may turn off a mariner for a lawful 
cause ; but if the said mariner compensates for Ins 
fault, and the master nevertheless refuses to admit 
him again : the mariner may follow the ship to her 
destined port, and he shall be paid his wages, as 
much as if he had made the voyage in the same ship; 
If the master hires a less able seaman in his place, 
and there happens any damage by it, the master is 
to make good the loss.* 

^ Laws of Oleron, art. xi. ^ Ibid. art. vi. ^ ibid. art. xiii. 



* Per dignitatem injuriam prejerentis, cretcit adpa facientit, Salviamu 
lib. sexto, de guhernatione Dei. 

Lose his hand. This was a common punishment among the Scythians 
and the people of the north. — Luciamu de Toxari And also among those 
in the e9At,'-^J£armonopulu9 de JPanis, 
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VESSELS IN A HARBOUR. 



Art. XXVIl. 

ART. XXVI. v>^r^«/ 

If a ship ridins: at anchor in a harbour, is struck Vessels at 

* , " . , , anchor m a 

by another ship which runs against her, driven hy harbour in- . 
the wind or current, and the ship so struck receives ith? r^ ^^ 
damage, eithet- in her hulk or cargo, the two ships 
shall jointly stand to the loss ; but if the ship that 
struck against the other might have avoided it, if it 
was done by the master on purpose, or by his fault, 
he alone shall make satisfaction. The reason is, 
that some masters who have old crazy ships, may 
willingly lie in other ships way, that they may be 
damnified or sunk, and so have more than they were 
worth for them. On which account this law pro- 
vides, that the damage shall be divided, and paid 
equally by the two ships, to oblige both to take 
care, and keep clear of such accidents as much as 
they can.* 

ART. xxvii. 

A ship being at anchor in a harbour where there Vessels at 
is so little water that she touches; another ship Jlarbow"** 
comes and anchors near her; if the ship's company 
of the former vessel require those of the latter to 
take up their anchor, because it is too near them, 
and they do not do it, the former may take it up 
themselves; and if the latter hinders them, they 
shall make satisfaction for all the damage that may 
happen by that anchor.* 

a Laws of OleroD, art. xiv. & xv. 

k 
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Art. XXXI. 



Buoys must 
be put to 
anchors. 



BUOYS^oMARINERS WAGES. 



ART. XXVIII. 

No master of a ship shall lie at anchor in a haven 
without fastening a buoy to his anchor, to give 
notice to others where it is. If he omits to do so, 
and any damage is sustained by it, he is obliged to 
make it good. 



ART. XXIX. 



Prov'iMons al- 
lowed to ma- 
riners. 



In all voyages where wine is the trade, the mas- 
ter is obliged to find the seamen with it, and then 
he may give them but one «ieal a day; but where 
it is not to be had, and the mariners drink water, he 
shall give them two meals a day.* 



ART. XXX. 



Freight al- 
lowed to ma- 



nners. 



When a ship is let out to freight, the master 
ought to assign and shew the seamen where they 
are to have the stowage that belongs to them; and 
they must declare whether they will load it them- 
selves, or will let tlie master freight it with the rest 
of the ship, and be paid for their proportion.** 



ART. XXXI. 



Mariners to 
give security 
when they re- 
ceive part of 
their wages. 



A ship being arrived at her destined port, those 
seamen who would be paid their wages there, if 
they have no chest nor bedding, or other moveables 



» Laws of Oleron, art. xvii. 



* Ibid. art. xvi. 



LAWS OF WISBUY. Ixxix 



MARINERS WOUNDED. 



aboard, equivalent to their wages, they must give ^ Art.^ 
the master security that they will serve* out the rest v^^-vx*^ 
of the voyage, and see it completed, or he may re- 
fuse to pay them before.* 

ART. XXXII. 

Those seamen who bargained for a certain pro- Mannerswho 
portion of the ship's freight, instead of wages in part'of th? * 
money, in case freight is not to be had for her when ^^«'s^^- 
she arrives at the port for which she was bound, and 
she must go further in quest of it, they must go 
with her : but those seamen who agreed to be paid 
in money, shall have their wages there.** 

ART. XXXIII. 

When a ship is safe at anchor, the seamen may a seaman 
go ashore one after another, or two together, and SHore^when 
carry sufficient meat and bread with them for one 5**® ^^^^^ '^ 

•^ ^ m port. 

meal, but no drink. Nor must they stay any long if woundedin 

m n T .t 1 .1 • 1 " the service of 

time ashore ; tor it through their absence any the merchant 
damage happens to the ship or goods, they are curSTandln- 
obliged to make satisfaction. And if any one of the demnified by 
crew, is wounded, or comes by any other ill acci- 
dent in doing the merchant's business, the merchant 
is bound to cure him, and indemnify the master^ 
pilot and mariners.*^ 

ART. xxxiv. 

A ship being let out to hire to a merchant to DemOTragc. 

» Laws of Oleron, art. xviii. *» Ibid. art. xix. c ibid. art. v. 
vi. XX. 
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Art. 
XXXVII. 



MASTERS OF SHIPS. 



z 



freight her, and he agrees to load her in a certain 
time ; if he fails and exceeds that time, fifteen days 
or more, and by this means the master loses*his op- 
portunity to freight his ship ; the said merchant shall 
make him satisfaction for his delays, and pay his 
damages and interest, a quarter of which belongs to 
the mariners, and three quarters to the master.' 



ART* XXXV. 



Master in 
case of great 
neces' ity may 
sell part of 
the merchan- 
dize. 



If the master being upon his voyage wants 
money, he must send home for it ; but ought not 
to lose a fair opportunity of proceeding ; if he does, 
he shall satisfy the merchant for all the damage he 
may sustain by his delay ; but in case of great ne- 
cessity he may sell part of the merchandize, and 
when he arrives at his destined port, he shall pay 
the merchant for them at the same price th^ rest 
was sold at, and the merchant shall pay freight as 
well for the merchandize the master sold, as for 
those he delivered him.** 



ART. xxxvi. 



Master must 



When the toaster arrives in a port, he should be 

moor IS ip ^^^f^Y to placc his ship well, to moor her well; for 

if by his neglect in this the merchandize aboard 

comes by any damage, he is obliged to make it 

good. 



ART. xxxvii. 



Master may If a ship has been in a storm, and the merchant, 

refit a ship in- *■ ' 

joredbya 

«tonn. ^ Laws of Oleron, art. xxi. ^ Ibid. art. Ixii. 
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AVERAGE. 



master or crew think she ought to be refitted, to Art. xl. 
enable her to continue her voyage, they may do it, ^^^>rsj 
and then proceed. However, the master shall be ^^^^' 
paid his freight for the goods saved, which are for 
the merchant's profit only. If the merchant has no 
money, and the master will not give him credit, he 
may take his merchandize in pajrment at the mar- 
ket price.* 

ART. XXXVIII. 

The master shall not throw any goods overboard, Goodsthrowjn 
without first consulting the merchant ; and if the 
merchant will not consent to it, yet if two or three 
of the most experienced mariners think it necessary, 
they may be thrown overboard, but the mariners 
must swear they thought it was expedient so to do. 
If there is no merchant or factor aboard, the master 
and major part of the mariners may resolve upon 
what is fit to be done.** 

ART. xxxix. 

- • • • • 

The merchandize thrown overboard shall be Average. 
valued in the average, at the price the rest was sold 
for, freight only deducted.*" 

ART. XL. 

The master in the average shall pay his propor- The mastciv 
tion for the goods thrown overboard, either by cal- j^^ t^the^ 

average. 

a Laws of Oleron, art. iv. ^ Ibid. art. viii. 

' c Ante page xviii, xix, xx. 
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sses 



GOODS THROWN OVERBOARD. 



Art. XLiv. culatmg what the ship is wc«rth, or what the freight 
amounts to, at the choice of the merchant; and the 
merchant shall pay his, according to the value of the 
remaining merchandize. It shall be left to the mer- 
chant to leave or take the ship at the price the mas- 
ter rated her at* 



ART. XLI. 



Plate or va- 
luable mer- 
chandize. 



* If aiiy one has plate or merchandize of great 
price m his chest, he is bound to declare it before 
hand, and so doing he shall be paid for his merchan- 
dize according to its worth, and the plate after the 
rate of two deniers for one. 



ART. XLII. 



Money. 



If any one has money in his chest, let him take 
it out and carry it about him, and he shall pay 
nothing. 



ART. XLIII. 



The propric- If a chcst is throwu overboard, and the proprie- 

tWvno^ve?- ^^^ ^ocs uot dcclarc what is in it, it shall not be 

dccUr^ks^ reckoned in the average, but for the wood and the 

contents. lock, if it is lockcd, according to their value.** 



ART. XLIV. 



Pilots iTiay If it is thouffht Convenient in any river, or off any 

be hired by ° • n i 

the master, dangcrous coast to take aboard a pilot of the coun- 



* Ante page xx. 



^ Laws of Oleron, art. xxii. 
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BOTTOMRY— C ARGO. 



try, and the merchant opposes it, yet if the master, Art.XLVi. 
the ship's pilot, and the major part of the seamen ^^»*^^ 
are of another opinion, he may be hired, and the 
pilot shall be paid by the ship and cargo, as averages 
are calculated for goods thrown overboard.* 

ART. XLV. 

If a master is reduced to straits for want of Money bor- 
rowed on bot- 

money or victuals, and for that reason forced to sell tomry. 
part of his merchandize aboard, or borrow money 
at bottomry, he ought to pay within 15 days after 
his arrival, for the merchandize at a reasonable 
price, neither the highest nor the lowest; and if he 
does not, and the ship be sold, and another master 
put in her, the merchant to whom the merchandize 
belonged, or the creditor that lent the money on 
bottomry, shall at any time within a year and a day, 
have a good right to the ship, until sati^action is 
made for the goods sdld, or money borrowed. 

ART. XLVI. 

A ship being loaden, the master ought not to Goods taken 
take in any more merchandize, without leave of the without the 
merchant; if he does, and there happens any occa- themerdfant 
sion to throw goods overboard, he shall pay as much 
aa he took in goods over and above the ship's load- 
ing. Wherefore he ought when he is lading, to 
declare how much goods he has, and ought to have 
aboard. , 



» Ante page xxviii, xxix» ^ Ante page xxxvii. 
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MAKINERS— SHIPS STRIKING AGAINST EACH OTHER. 



Art. L. 



ART. XL^II. 



Seamen must The seamen are obliged to keep and watch the 
merchandize, merchandize at the request of the merchants, mas- 
ter and pilot. 



ART. XLVIII. 

Seamen to be If for the preservation of the commodity, the 
fOTtheirat- scamcn tum up the com aboard, they shall be allow- 
tention to the ^^j a dcnicr a last for each time ; and if they will not 

cargo, and for , •' 

unloading. do it, they are liable for the damage that comes to 
it for want of it. They shall also be allowed a de- 
nier a last for unlading, and so for other merchan- 
dize. 

ART. XLIX. 

Mariners The mariucrs ought to represent to the master 

the*m^sterTf ^^^^ couditiou their tackling for lading and unlad- 
the situation ing is in ; that if the cordage is out of repair, or any 
age. other part of it, it may be mended. And if the mas- 

ter does not do it, he shall be accountable for what- 
ever damage happens by that means; but if the ma- 
riners do not make their representation, the acci- 
dents that befal the merchandize shall be indemni- 
fied at their expense.* 

ART. L. 

Ships striking If two sWps strikc agaiust one another and re- 
agajnst eac ^^'jy^ damage, the loss shall be borne equally between 

a Laws of OJuron, art. x. 
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BUOYS SHIP ENTERING A PORT IN DISTRESS. 



them, unless the men on board one of them, did it Art. mi. 
on purpose ; in which case that ship shall pay all the 
damage.* 



ART. Lt. 



w 

To prevent all inconveniences, all masters of Buoys. 
ships are required to fasten buoys to their anchors, 
on pain of making satisfaction for all the damage 
that may happen for want of them.^ 



ART. LII. 

When a ship arrives at her port of discharge, Period aiiow- 
she ought to be unladen with all possible dispatch, sei tJdZ^^^ 
and the master to be paid in eight or fifteen days at ^*^"s*- 
ferthest, according to the circumstances of the 
voyage.* 



ART. LIII* 

If a ship freighted for one port, enters another. Master and 
the master together with two or three of his chief musr protest 
mariners, ought to clear themselves upon oath, that cm^^a pwt 
it was by constraint and necessity that they went out ^ di«rcas. 
of their way. After which he may proceed in his 
intended voyage, or ship the cargo aboard other 
ships, paying freight for the goods, which the mer- 
chant shall also pay him, and what else is due on 
account of the merchandize. 



a Laws of Oleron, art. x. ^ Ibid. art. xiv. 

<^ Ibid* art* xxi. 

/ 
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MARINERS AVERAGE. 



Art. LVI. 



ART. ilV. 



When man- It is forbidden to any mariner to go out of the 

leave ship, the ship, and Icavc it, after the voyage is done and the 
ended! ^^^ ^^P discharged, unless her sails are all in, her fiir^ 

niture taken away, and she is sufiBtciently lightened 

of her ballast/ 

* . ART. tV. 



Cargo taken 
out on the 
ship striking 
to be ave- 
raged. 



If a ship strikes, the master may take out part 
of his cargo, and relade it aboard other ships, and 
the charges of it shall come into a general average 
upon ship and goods. However, the master and 
two or three of his seamen shall purge themselves 
upon oath, that they were forced to doit to save the 
ship and cargo. 



ART.-LVI. 



¥ 



The expenses . When a shb arrives at the mouth of any river 

of iroodsl 

taken out of a or harbour, and the master finds she is too heavy 
To^dTr loaden to sail up, he may. put part of the cargo 
form an ave- aboard hoys, lighters, or .barges, and an average 
shall.be made for.it, of which the master shalLpay 
two thirds, and the merchant one third; but.if after 
the ship is entirely discharged, the ship draws too 
much water, and cannot sail up, then the master 
shall pay all the charges. 



a Laws of Oleroii} art. v* 
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FREIOHT— PILOTS— MARINERS. 

Art. LXI. 
ART. LVII. VX^Y^Si^ 

The merchandize being piit aboard lighters, in ^^^^ °^ *« 

" ^ . master on the 

order to be landed, if the master has any jealousy goods fdr 
of the merchant's ability or honesty to pay him, he "^'^ ^ 
may stop it at his ship's side, and refuse to let it go, 
till the merchant has paid him in full for his freight 
and charges. 

ART. LVIII. 

All lighters, open or close, shall be dischai^d Lighters. 
in five days. 

ART. LIX. 

When a ship is at anchor before a harbour with Mister to em- 

which her pilot is not well acquainted; the master theexj^nK- 

ought to hire one at the place to carry his ship into cargo.*^ *"^ 
it, who shall be paid by ship and cargo. 

ART. LX. 

' When a ship is in a harbour or river, and the Mastctma) 
master does not know the coast nor the river, he pilot, 
ought to take a pilot of that country to carry her up 
the river or harbour, which pilot shall be maintain- 
ed by the master, and paid by the merchant. 

ART. LXI. 

If a seaman deserts his ship, and carries away Marittei 

serting. 
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MARINERS— MASTER AND OWNERS. 



Art. Lxv. what he has received of the master, and the master 
apprehends him, the fact being proved upon him by 
the depositions of two other seamen, he shall be 
condemned to be hanged, and executed. 



ART. LXII. 

Mariner in- If a mastcr discovcr that a mariner is infected 

fectedwitha . . ^ . ,. ^ , ^ i- 

contagious With any contagious distemper, he may put him 

^^^^' ashore on the first land he makes, without being 

bound to pay him any wages, provided the case be 

proved by the attestation of two or three of the 

other mariners belonging to his ship. 

ART. LXIII. 

puot or mari- If a pilot or mariner buys a ship, or is made mas- 

S^aster of^a ^ tcr of ouc, hc shall be discharged from his own mas- 

cw "^dfrom ^^^9 paying him back what he received of him; and 

the ship to it shall be the same if he marries. 

which he had 
belonged. 



•ART. LXIV. 

Differences If the master, merchant and owners have any dif- 

master and fcrcncc, and the owners will not furnish their quota 
owners. ^£. ^j^^ charge of the out-set ; the master may never- 
theless proceed in his voyage or voyages with the 
said ship, paying the seamen what he thinks rea- 
3onable, 

ART. LXV. 
Expenses of 
the mastcr o*^ ^ -, , 

account of he If the uiastcr lays out any money in repairing or 
paid by thr refitting his ship, or buys any tackling, or any thing 

owners. 
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MERCHANDIZE. 



else for her use, he shall be reimbursed, and every Ait.xux. 
owner pay his part. 



ART. LXVI. 



If the nfierchant obliges the master to insure the insurances, 
ship, the merchant shall be obliged to insure the 
master's life against the hazards of the sea. 



ART. LXVII. 

If two ships strike against one another, and one i^g^^^b^^^jf^ 
of them unfortunately perishes by the blow, the mer- striking a- 
chandize that is lost out of both of them, shall be other! 
valued and paid for pro rata by both owners, and 
the damage of the ships shall also be answered for 
by both according to their value. 



ART. LXVIII. 

In case of necessity the merchant may sell part ^i^^^*^*^ 
of the merchandize to raise money for his ship's owner of the 
use; and the ship happening to be lost afterwards, 
the master shall however be obliged to pay the mer- 
chant for the said merchandize so sold, without pre- 
tending to deduct any thing for the freight. 

ART. LXIX. 

When the master is forced to sell any of the Merchandize 
merchandize, he is obliged to pay the same price master. 
for them, as the same goods were sold for at the 
market for which they were designed, and the master 
shall be paid his freight for what goods are sold. 
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Aft. LXX. 



. II ' .f" I   'L l -J-a- 

SHIPS UNDER SAIL INJURING EACH OTHER. 



ART. LXX. 

Ship iinJcr If a ship undcr sail does damage to another, the 

another ves- master and mariners of the ship doing the damage 
^^ must swear they did not do it designedly; and could 

not help it, and then the damage shall be borne by 
both ships in equal proportion ; and if they refuse 
to swear, the damage shall be paid by the ship tiiat 
did it. 
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THE HANSE TOWNS. 



BEFORE we give an abstract of the laws of the Banse 
Townsf the confederacy which enacted them> and whose com- 
mercial policy they regulated^ is entitled to some notice. 

During the progress of successful commercial enterprize 
among the ItaKansy and towards the middle of the thirteenth 
century, the activity of the north was excited, and its attention 
was awakened to commerce. The Baltic was surrounded by 
nations immersed in extreme barbarism, whose piracies prevent- 
ed the success of almost every maritime adventure, and com- 
pelled tlie cities of Lubeck and Hamburgh who had opened an in- 
tercourse with those people, to unite in a league of mutual de- 
fence. The immediate and extensive benefits resulting from 
this union, induced other towns to accede to it, and in a short 
time eighty-one cities of considerable importance, placed in 
those fertile and extensive countries which occupy the space 
between the lower part of the Baltir and the Scheldt became 
members of the Hanaeatic league. It now obtained an influence 
in the affairs of Eurofie; and while its allies were enriched by an 
intercourse with its members, its friendship was courted, and its 
hostility dreaded by the most powerful monarchs. Among the 
means adopted by this association to insure prosperity to their 
trade, and protect them from controversies with each other^ was 
the formation of a code for the regulation of their maritime en- 
terprizes, and the circumstances incident to them. These laws 
are evidently founded on those of the neighbouring city of 
Wtabui/i and the justiy celebrated Roll d'Oleron. They appear 
to have been first enacted and promulgated in the year 1597, at 
Lubecky which is styled the "Mother of the Hanse Towns** 
They were formed by a general assembly, called together for 
the purpose, and first appeared in the German language. After^ 

m 
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THE HANSE TOWNS. 

neards, in the year 1614) tliey werie revised by another delegation 
from each of the towns, and many new ordinances were added. 

For the convenience of their commercial operations, differ- 
ent towns were selected by the confederacy where they esta- 
blished warehouses and factories, and at which their intercourse 
with other countries was chiefly conducted* Among the prin- 
cipal of these was Bruges and jintvferfi^ in the latter of which 
was erected a splendid hall, at that period the boast of the 
mddem world. There, were brought by the ItaUane, the rich 
productions of IndtOj with the ingenious manufactures of their 
own country, to be exchanged for the bulky and useful products 
of the north. The articles obtained by the Hanieatic merchants 
in this intercourse, were transported to the BalHcy and from 
thence along the larger rivers into the interior of Germany, 

An intercourse so profitable to those who were immediately 
engaged in it, produced other effects than an augmentation of 
the wealth of the Hanaeatic confederacy. The arts of southern 
Europe began to be known ; and a desire to imitate them, and to 
possess their productions, was the result of this knowledge. 
This intercourse created new wants as it increased the means 
of their gratification ; and by the demands it excited among the 
inhabitants of the Netherlands and Germany^ for commodities of 
every kind, industry was promoted ; and at a very early period 
the manufactures of flax and wool had made considerable 
progress. 

As Bruges became the centre of communication between 
the H^mseatic and the Lombard merchants, the Flemings traded 
with both in that city, to such extent and advantage as spread 
fimong them a geperal habit of industry, which long rendered 
Flanders and the adjacent provinces the most opulent, the most 
populous, and best cultivated pounties in Eurofie* 

The pleasure which is derived from tracing the progress 
of such associations to prosperity, and poting their influence 
and connection with the welfare of other states, has induced us 
to enter more minutely into the history of the Hanaeatic body, 
<han was originally proposed. 



^ Robertson's History of Charles V, 
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THE HANSE TOWNS. 



If their example stimulated other nations to industry and 
trade, their laws must necessarily have obtained a correspond* 
ing estimation. Those institutions which protected the rights 
and regulated the contracts of these industrious adventurers, 
could not fail to obtain a due portion of praise and value. Ac- 
cordingly we find them in extensive application among the 
northern powers of Eurojfiej and governing them in their com- 
mercial transactions. By the most distinguished men of the 
fifteenth and sixteenth centuries, whose avocations induced their 
attention to them, they are spoken of with great respect, and 
esteemed as the production of great wisdom and extensive ex- 
perience. 
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ARTICLE I. 



Master un- 
dertaking to 
build a ship. 



NO master shall undertake to build a ship, 
unless he is assured that his owners and undertakers 
are agreed upon what model it shall be built, and 
on every thing relating to the building of it ; which 
undertakers and owners shall be burghers and inha- 
bitants of one of the Hanse Towns, and no others. 
However, if the master will go through with the 
building' at his own expense,^ he may do it; other- 
wise he must always have the consent, of those 
burghers that are concerned with him, on pain of 
forfeiting half a dollar a ton.* 



ART. II. 



Ship built by 
a master. 



No master shall begin to build a ship, after he 
and his joint owners or partners have resolved upon 
it, until they have agreed among themselves of what 



* In the stile of the Hanse Towns, the owners of ships are called 
burghers ; because none but the burghers of those cities in Germanf^ were 
permitted to build ships. The inconvenience provided against by thb article 
is to save the materiab of building, that none might undertake what they 
could not g^ through with, and thereby the materials be lost : for if he who 
begins to build a ship, is not very well able to perfect it, and has not the ap- 
probation of his joint owners or partners, such is often the end of too rash 
beginnings of this kind. 
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REPAIRS AND OUTFITS OT SHIPS. 
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size, height and depth she shall be, how broad and Art, v. 
how long, and this agreement shall be taken in 
writing on pain of forfeiting 12 sols a ton.* 



ART. III. 

 
The master in like manner shall not repair the Master can- 

- * not repair hi* 

ship, sails or cordage without the owners consent^ ship but in 
on pain of being at all the charge of it himself, un- ^in^"**^ 
less in case of necessity, when he is in a strange »t»«ge coun- 
country. 



ART. IV. 



The master may not buy any thing whatsoever Master not to 
for his ship, unless it is in the presence, and with Sccountof S« 
the consent of one or two of the partners ; if he does JlPJJ^r^^ 
he shall forfeit 50 sols : nor shall the master, or any consent. 
of the owners buy any thing for the ship's use, upon 
the credit of the other owners who would pay ready 
money for their part of the disbursement. 



ART. V. 



An inventory shall be taken of every thing the inventory of 

articles virant* 

ship wants, that it may be bought by the master ed by the ship 
and owners jomtly. Z^"^ 



* It is the custom in the Levant, if during the building of a ship, any one 
of the owners die, his heirs are not obliged to continue the partnership ; but 
the master undertaker is bound to look out for another owner in the room 
of him that is dead ; and this new owner must pay the heirs of the de* 
ceased what the latter advanced on this account. 
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Art. X. 



ship's provisions. 



ART. VI. 



Purchases 
made by the 
master on ac- 
count of the 
ship. 



The master ought to buy every thing at the 
cheapest rate without fraud, on pain of corporal pun- 
ishment; and he shall enter in his account the name 
of the person of whom he bought the goods, and 
where they live. 



ART. VII. 



Master or 
mariners not 
delivering all 
the merchan- 
dize. 



If a. master or mariner keep back any of the 
merchandize he took in on freight, they shall be ap- 
prehended and punished as robbers, unless it was 
in case of necessity. 



ART. VIII. 

TccSMUofSe ^^^ may they give above the market price for 
Bt»p. any provisions, and what they shall buy shall be 

carried to the ship's store-house, and be kept there 

till she is ready to sail. 



ART. IX. 



Master can- All masters are forbidden to sell any of the ship^s 

not sell the .. •ni* • % -> i* 

ship's provi- provisious, ou pam of bemg punished as thieves, 

tL^ve'sSstr except it is at sea, when they meet with other ships 

distress at sea. in distrcss and danger of perishing for want of them: 

for which they shall however be accountable to the 



owners. 



Master to de- 
liver tip the 
remaining 
provisions on 
his return. 



ART. X. 



The master when the ship is returned, is obliged 
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SHIPS ABOUT TO SAIL^MASTER AND OWNERS, 



to deliver up, to the owners, the remains of his Art. xiv. 
victuals and ammunition. 



ART. XI. 

The master is obliged to set sail two or three Sailing of 
days after his ship is loaden, if the wind is fair, on poS! ^^ 
psan of forfeitmg, 200 livres; and in case any one of 
the owners has not paid his quota of the charge of 
the ship's outset by that time, he shall forfeit as 
much; and the master may besides, borrow money 
on bottonuy, for the deficient owner's quota. The 
merchants are bound to load the ship by a prefixed 
time, on pain of paying the whole freight, notwith- 
standing the ship proceeds in her voyage light, and 
in her ballast only. 

ART. XII. 

When the master gives in his account, he shall Master and 
summon all his owners together, on pain of 100 °^'**"' 
livres forfeit. 

ART. XIII. 

The master shall not take any merchandize Loading of 
aboard on his head, or by the consent of one of his ^^^^' 
owners, without the approbation of them all : if he 
does, the penalty is confiscation, or other punish- 
ment. 

ART. XIV. 

The owners having lawful cause, may turn off a Owners may 
master, paying him for what share he has in the ^^xl^ *^^ 
ship, at the price it cost him. 
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MASTER ^MARINERS. 



Art. XIX. 



ART. XV. 



Ship owners 
not to employ 
)i master 
without he 
produces evi- 
dences of his 
ability and 
honesty. 



All owners are forbidden to entertain any mas- 
ter unless he produces a certificate of his honesty 
and ability, and that he quitted the service of the 
iRierchants he served last, wkh their consent: if they 
do, they diall pay 25 crowns penalty. 



ART. xvr. 



Before the master hires any mariner or pilot, he 



Owners to be 
consulted 

about the ought to acquaint the owners with what wages he is 
rinS! ° "^*' to give them, and have their allowance of it, under 
penalty of 25 crowns* 



ART. XVII. 



Ships in com- If several ships are in company on the same 
^"^* voyage, they are obliged to stay for one another, or 

be liable to all the damages tihat may haj^en to the 

others by an enemy or pirates.^ 



ART. XVIII. 



Before the 
master can 
hire mariners 
they must 
produce a cer* 
tificate of 
their good 
conduct. 



No master shall hire a mariner^ before be has 
seen his pass or certificate of his &ithful behaviour 
in the service of his last master, on pain of forfeit- 
ing 100 sols, unless he is necessitated to it in a 
strange country. 



* Laws of Olcron, art. xxviii. 




LAWS OF THE HANSE TOWNS. ci 



MARINERS 



Art. xxm. 

ART. XIX. ^^-/^V^W 

Masters are obliged to give mariners certificates ^ve m^riUcw 
of their faithful service ; and if any one refuses, or certificates of 

'' their conducts 



delays, he shall forfeit 100 sols. 



ART. XX. 

A ship beine: forced to stay or winter in a stranone Mariners 

country, the manners are not to go out of her with- the ship whUc 

out the master's permission, on pain of losing half Illif ^rmu- 

their wages.* *"*'*• 



ART. XXI. 

If the master mamtains the mariners all the win- Maintenance 

, , of mariners. 

ter, they cannot oblige him to grve them more 
wages ; but if they endeavour to do it, they shall 
forfeit half of what they were to have had, and be 
punished further, according to the circumstances of 
their offence. 



ART. XXII. 

No seaman may go ashore without the consent Marinersmay 
of the master, pilot, mate or clerk of the ship, under ^^^ "^^ 
penalty of 25 sols for each time. 

ART. XXIII. 

The seamen who are ashore with the master, Scamcn on 

' shore with the 

are obliged to look after the boat, and return on board »»»«««• ^ 

° ' takeca«of 

a Laws of Oleron, art. v, and Laws of Wisbuy, art. 17. 

n 



cii LAWS OF THE HANSE TOWNS. 



MARINERS. 



Art.xxviii. as soon as they are commanded: and he who stays 
^^^^y^^ or lies ashore, shall pay a forfeit, or suffer imprison- 
ment. 

ART. XXIV. 

Voyage If the master changes his voyage, and steers 

riners to'be another cowse than was intended, he ought to have 
coropcnaa . ^^ consent of his mariners, or pay them what the 
major party of them shall adjudge to be due to them 
for his changing of the voyage : and if then any one 
of them will not obey him, he shall be punished as a 
mutineer. 

ART. XXV. 

Mariner If any mariner sleep on a watch, he shall pay 

sleepinir on ' * ^ 

his watch. four sols forfeit : and whoever finds him asleep, and 
does not discover it, two sols. 



ART. XXVI. 

r 

Boats not to ^11 scamcu are forbidden to moor any skiffs or 

be moored on ^ ^ . • . 

a ship's side, boats to a ship's sidc, on pain of imprisonment. 



ART. XXVII. 

Mariner inca- Hc who shall be fouud iucapablc of discharging 
forming his Ws duty as a pilot or mariner, for which he has re- 
hb wages. ^* ccivcd wagcs, shall forfeit all that was promised 
him, and be besides punished according to his de- 
merit. 

ART. XXVIII. 

i 

]^to\e^fS Masters shall pay their seamen at three pajnments, 
tothemari- quc third whcn the ship sets sail, outward bound; 

ncra. * 
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one third when she is unloaden^ and the other when Art. 
she is returned home. 



ART. XXIX. 

A master may at any time turn away a mariner }^^f^^^ "- 

, belhous may 

that rebels against, or is unfaithful to him.* be discharged. 



ART. XXX. 

If one mariner kills another, the master is bound Manner com- 

• • , • , mitting xnur- 

to seize him, and keep him in safe custody till he der. 
arrives at his port, and then to deliver him up to jus- ' 
lice to be punished. 



ART. XXXI. 

The seamen may not feast and carouse in the Seamen not to 
ship without the master's leave, on pain of losing the ship. 
half their wages. 



ART. XXXII. 

No seaman shall let his wife lie aboard under Seaman's 

- o -^ 1 wife not to lie 

penalty of 50 sols* oa boaxd. 



. ART. XXXIII. 

No seaman ought to carry powder and shot with- Seamen may 

« ./ •o*-iii ^^^ carry am« 

out the master's consent, on pam of paying double munition. 
the value of it. 



^ Laws of Oleron, art. xii. & xiii. 
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Art. 
XXXVIII. 



ART. XXXIV. 



Master when The mastcr is bound when he returns home, to 

give an ac- give an account before the magistrate, of what for- 

Sref re^*^' feitures he received, and for what, under penalty of 

c«ived. 25 crowns. 



ART. XXXV. 



Seamen must 
defend the 
ship; if 
woun(£ed they 
mustbectu«d» 
if maimed 
supported 
during their 
lives at the ex- 
pense of the 
i|hip. 



The seamen are obliged to defend the ship 
against rovers, on pain of losing their wages; and if 
they are wounded, they shall he healed and cured at 
the general charge of the concerned In a common 
average. If any one of them is maimed and disa- 
bled, he shall be maintained as long as he lives by 
a like average. 



ART. XXXVI. 



Mariners re- jf ^^ mariners, or any of the company refuse 

fend the ship, to assist ou the like occasion, and the ship be taken 

or lost, they shall be condemned to be whipped as 

cowards and rascals. 



ART. XXXVII. 

Master afraid If the mariners resolve to defend the ship, and 

to defend the . n -i i . • t t ni 

«hip. the master is airaid and against it, he shall be turn- 

ed out of his post with infamy, and declared inca- 
pable of ever commanding a ship afterwards. 



Discharge of 
ship's baUlast. 



ART. XXXVIII. 



The ship's ballast shall be carried to the place 
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designed for it, and those that are refractory, and Art, xlii. 
will not help in it, shall be punished by the magis- ^>^v^/ 
trates of the place. 

ART. XXXIX. 

If any seaman is wounded in the ship's service, Seaman 

^ \ wounded m 

he shall be cured at the charge of the ship, but not the service of 
if he is wounded otherwise.* t e s p. 

ART. XL. 

If any cme of the seamen goes ashore without Scamengoing 

- iii»i • 1 on shore with- 

leave, and the ship happens to receive any damage out leave— 
in the time, or to be lost for want of hands, he shall gt he/*''' 
be kept in prison upon bread and water for one year ; c'^w in his 

, , absence* 

and if any seaman dies or perishes with the ship for 
want of the assistance of the absent seaman, the lat- 
ter shall be punished with cwporal punishment.'* 

ART. XLI. 

If a mariner behaves himself ill the master may Mariner mis- 

behavincT* 

turn him off; but if he discharge him for no reason 
before the voyage begins, he shall pay him a third 
part of his wages, but shall not charge it in the 
ship's account. 

ART. XLII. 

If the master discharges a seaman during the Discharge of 

" ^ a mariner by 

the master. 

» Laws of Oleron, art* vi, and Laws of Wisbuy, art. xviii* 
^ Laws of Oleron, art. 3(x. 
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Art. XLV. 



Seamen de* 
jserting. 



voyage, for no lawful cause given, he is bound to 
pay him his whole wages, and defray the charge of 
his returh ; but if the mariner desires the master's 
leave to quit the ship, he shall be bound to restore 
all the money he. received, and pay his own 
charges.* 

ART. XLIII. 

If an officer or seaman quits a ship, and con- 
ceals himself ; if afterwards he is apprehended, he 
shall be delivered up to justice to be punished : he 
shall be stigmatized in the face with the first letter 
of the name of the town to which he belongs. 



ART. XLIV. 



Vessel wreck- 
ed, seamen to 
assist and to 
receive re- 
ward. 



If a ship is lost the mariners are obliged to save 
as much of the goods as they can, and the master 
ought to reward and satisfy them for it, and pay the 
charge of their journey home : if the mariners re- 
fuse to assist the master, they shall have neither 
wages nor reward.** 



ART. XLV. 



Mariner fall- 
ing sick. 



If any mariner falls sick of any disease, he shall 
be put ashore and maintained in li^e manner as if 
he was on shipboard, and be attended by another 
mariner.* However, the master is not obliged to stay 
for him ; if he recovers his health, he shall be paid 
his wages as much as if he had served out the whole 



» Laws of OleroD) art. xviii. 
c Ibid. art. vii. 



b Ibid. art. iii. 
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voyage; and in case he dies, his heirs shall have Art. 
what was due to him.* . ^^v"^- 



ART. XLVI. 

If mariners mutiny, and force the master to en- Mutiny. 
ter into any harbour or port, and the ship or cargo 
is lost, either in whole or in part, for which the sea- 
men run away ; if afterwards they are taken, they 
shall be corporally punished. 

ART. XLVII. 

The master shall not ffive the seamen any cause Master to pcr- 

° . -^ . form his con- 

to mutiny, but supply them with what is convenient, tract with 

and pay them what is their due punctually and faith- ™^"'^®"" 
fully.* 

ART. XLVIII. 

The master who shall debauch a seaman, and Master en- 
hire him after he had hired himself to another mas- !l?^^*r*^* 
ter, shall pay 25 livres, and the mariner shall pay to 
the first master for damages, half the wages the se- 
cond had promised him. 

» Laws of Oleron, art. xiii. 



manner. 



* The Spaniards are the most unkind, and indeed unjust, to their sick 
mariners of any people : for they neither pay them any wages, nor maintain 
them, unless they pay for others to serve in their stead : and what is stUl 
worse, if during their sickness any accident or damage happens to the ship 
ov goods, those mariners that were ill, are obliged to make satisfa^ction, their 
sickness being no plea for them, according to the Laberintode Comercio, libro 
tcrtio, cap. 2^an)igdntis, numero 18. 
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Art. LII. 



ART. XLIX, 

Vessel delay- jf ^ g^jp jg stopped in a Strange country, or the 

edina foreign ^ ^ ^* ^ • . 

port. mariners are forced to stay there for their freight, or 

on another account, they shall all that time be main- 
tained as is tisual; but shall not pretend to demand 
any extraordinary wages; and what is due to them 
shall be paid to them or their assigns, when the ship 
is discharged. If any seaman is so bold as to leave 
the ship because of her stay, he shall be corporally 
punished according to his demerits. 

ART. L, 

t!^S.t If a master takes any gold, sUver, diamonds, or 
gold. Silver other merchandize of great price, which obliges 

and diamonds -, _ • ti« n > n i 

allowed to the him to havc a more than ordmary care of it, a fourth 
^^^^^' part of the freight of such rich goods shall be allow- 

ed him, and the owners shalL have the other three 
fourths* 

ART. LI* 



Master to put Xhc master oueht to put a mariner in each boat 

a mariner in .'-' i»i n i 

each lighter. OT lighter that IS to Carry sailt to land, as well to take 
care of it, as to see that a right account is kept of 
its measure. 



ART. LII. 



Provisions ai- Mariners hired aboard ships bound for France 

liincrs. ^ "^" or Spaifiy shall not be maintained by the masters 

when they are outward bound, but shall live on their 

own provisions; but when they are homeward 
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bound, the master shall maintain them : and if the Art. lvi. 
master advances or lends them any money, he may ^^^^^^^ 
pay himself by deducting it out of their wages. If 
the ship is not loaden home, the master is not 
obliged to maintain them. 

ART. LIII. 

The masters may not alienate or sell any part of Masters can- 

. , . • • c u .-1 .1. "^ ^ . "^o* ^11 their 

tneur provisions or lumiture until the voyage is provisions 
made, and whqp they do, the owners shall be pre- tly^^^^ 
ferred to any other in the sale of them. 

ART. LIV. 

The mariners shall not take any grains of salt Mariners to 

11 • 1 !• * 1 T 1 -1 11 furnish them- 

belongmg to the ship's loading, but shall put some selves with 
aboard for their own use, with the knowledge and 
consent of the merchant or others concerned, on 
p^ of being iseverely punished. 

ART. LV. 

The master or the pilot may each load 12 bar- Freight ai- 

rels on their particular account ; the other officers officers and 

six each, and the seamen four each; the cook and ^^^^* 
the boys two each.^ 

ART. LVI. 

If a master, to displease liis owners, sells his part Master dis- 

^ *■ posing of his 

. ship. 

* This is what is called portage in France, where 12 barrels make a 
last, and one last 2 tons. 
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M ASTER PART-OWNERS. 



of a ship for more than it is worth, the said part 
shall be appraised by men of experience ; after which 
the owners may take it or leave it at the price it was 
appraised at, as they think fit* 



ART. LVII. 



Master fraiu- 
dulently bor- 
rowing 
money on 
iMttomry. 



If a master, fraudulently, shall borrow money 
upon bottomry, and mortgage his ship for it, or stay 
with it in any port a long time, and sell it, together 
with the merchandize, the said m^ter shall be in- 
capable of having the command of a * ship after- 
wards, and never be admitted into any city, but 
shall be punished without mercy. 



ART. LVIII. 



Master may 
borrow 
money on 
bottomry, 
pledg^g his 
part of the 
ihip. 



A master being at home, may not borrow any 
more money on bottomry, than his own part of the 
ship is worth ; if he does, the other shares of the ship 
shall not be liable for it; neither shall he take any 
freight without the li^nowledge and consent of the 
owners^ 



ART. LIX. 



Disputes be' 
tween part 
owners of 
ships. 



If the owners are at variance, and cannot agree 
about the freight of their ship, that opinion shall 
cany it, which has the majority on its side by two 
or three. The master may also in such case, take 
up money upon bottomry, as well on their shares 
who do not consent, as on theirs who do. 



* Laws of Oleron, art. xlv. 
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I   



Art. LX. 
ART. LX. 



A master being in a strange country, if necessity Money may 

drives him to it, may take up money on bottomry, the master on 

if he cannot get it without, and the owners shall neccwanca!^ 
bear the charge of it. 

a Laws of Oleron, art. xxvii, and Laws of Wisbuy, art. xlv. 
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